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Court of Appeals of the District of Columbia 


^)f Lucien H. 
Appellants, 

vs. j 

Patrick J. Hurley, as Secretary of War, and Lytle 
Brown, as Chief of Engineers. 


a Supreme Court of the District of 

At Law. 

No. 78662. 

The United States of America on Relation 
Greathouse and Rebekah S. Greathouse, 

vs. 

Patrick J. Hurley, as Secretary of War, ^nd Lytle 
Brown, as Chief of Engineers, War Department, 
Defendants. 

i 

United States of America, 

District of Columbia, s$: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the abbve-entitled 
cause, to wit: 


of Lucien H. 
Plaintiffs, 


Columbia. 


No. 5692. 

The United States of America on Relation 
Greathouse and Rebekah S. Greathouse, 


1—5692a 




1 In the Supreme Court of the District of Columbia 

(Holding a Circuit Court). 

At Law. 

No. 78662. 

The United States of America on Relation of Lucien H. 

Greathouse and Rebekah S. Greathouse, 5329 16th Street 

N. W., Washington, D. C., Plaintiffs, 

vs. 

Patrick J. Hurley, as Secretary of War, Washington, 

D. C.; Lytle Brown, as Chief of Engineers, War Depart¬ 
ment, Washington, D. C., Defendants. 

Petition for Writ of Mandamus. 

Filed Sept. 30,1930. 

Come now the above named Plaintiffs, and as ground for 
their petition for a writ of mandamus, allege: 

I. That the Plaintiffs are husband and wife and are citi¬ 
zens of the United States and residents of the District of 
Columbia. That at all times herein mentioned they were 
upwards of twenty-one years of age. 

II. That the defendant, Patrick J. Hurley, is the duly 
appointed, qualified and acting Secretary of War of the 
United States and is temporarily a resident of the District 
of Columbia, and is sued herein in his official and repre¬ 
sentative capacity and not otherwise; that the defendant, 
Lytle Brown, is the duly appointed, qualified and acting 
Chief of Engineers of the United States Army and is tem¬ 
porarily a resident of the District of Columbia and is sued 
herein in his official and representative capacity and not 
otherwise. 

III. That the plaintiffs are the owners in fee simple of 
that certain parcel of land situate in the State of Virginia 
and more particularly described as follows: 

4 ‘Beginning at an original set stone at the southeast 
corner of the old Richard B. Lloyd estate and in the west 
line of the old Worthington tract; thence running along the 
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i 

said west line of the old Worthington tract N. 7° 
2 25' E. 691.10 ft. to a point; thence S. 6l° 22' 30" East 

100 ft. to a point; thence N. 13° 45' Ej. 225 ft. to the 
Potomac River; thence following the bank cjf the Potomac 
River S. 66° 57' E. 175.00 ft. to a point; thence departing 
from the said south shore line of Potomac River and run¬ 
ning through the old Worthington tract S. 4? 46' W. 510.30 
feet to an old stone set at an angle point in Mackey road; 
thence South 38 degrees 16 minutes West 34}.42 feet to the 
intersection of the South side of Mackey Road with the 
centre line of a road 30 feet wide, being part of Mackey 
Road which runs North Easterly from the Lee Highway; 
thence South 12 degrees 30 minutes West binding on the 
■centre line of said Road 268.92 feet to the ol(jl north line of 
Lee Highway; thence running with the said North line of 
Lee Highwav South 67 degrees 25 minutes West 437.07 
feet, to a point in the north line of the Washington & Old 
Dominion Railway Company’s right of wayj; thence run¬ 
ning with the said north line of the Washington & Old 
Dominion Company’s right of way S. 84° 11' W. 108.08 feet 
to a point and the southwest corner of lot ij:8 in the sub¬ 
division of West Colonial Heights; thence departing from 
the said north line of the Washington & Old Dominion Com¬ 
pany’s right of way and running through lo^s 8 and 9 of 
said" subdivision N. 65° 50' E. 107.33 feet to h point in the 
line common to lots 9 and 10 in said subdivision; thence run¬ 
ning with the said line common to lots 9 an^ 10 N. 3° 33' 
W. 106.69 feet to a point in the south line of a !15 foot alley; 
thence running along the south line of said alley N. 86° 27' 
E. 130.00 feet to a point; thence running acrolss the end of 
said alley N. 3° 33' W. 15.00 feet to a point in the south line 
of the old Richard B. Lloyd estate; thence running with the 
said south line of the old Richard B. Lloyd Estate N. 86° 
27' E. 35.00 feet to the point of beginning. 

‘ ‘ Being the lot of ground which is shown upc^n the survey 
or plat of certain lots and portions of lots in thje subdivision 
of West Colonial Heights and of a portion of tbe old Worth¬ 
ington Tract at Rosslyn, Arlington County, |Va., as pre¬ 
pared by Thomas M. DeLashmutt and dated April 28, 1930. 

4 ‘ Excepting and excluding, however, that loti or parcel of 
ground designated as the Lucas Lot as laid down on the 
said DeLashmutt survey or plat, consisting ojf four thou¬ 
sand square feet of land or 0.0918 acres.” 
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That said lands are adjacent to and are bounded on the 
north side by the navigable waters of the Potomac River 
on the Virginia shore and as owners of such lands, Plain¬ 
tiffs are entitled to all the riparian rights thereunto 
3 appertaining. 

That Article 7 of the Compact of 1785 between 
Maryland and Virginia (Virginia Statutes at Large, 1823, 
Vol. 12, Chapter 17) says: 

“The citizens of each State, respectively shall have full 
property in the shores of Potowmack river adjoining their 
lands, with all emoluments and advantages thereunto be¬ 
longing, and the privilege of making and carrying out 
wharves and other improvements, so as not to obstruct or 
injure the navigation of the river”; 

That under the above-cited article, riparian owners of 
land in Virginia had the right to construct wharves that did 
not interfere with navigation; that the land belonging to 
Plaintiffs is in that part of Virginia which was ceded to the 
United States to create the District of Columbia, but re¬ 
ceded to Virginia. 

That the Act of Cession from Virginia to the United 
states of December 3,1789, contained the following proviso: 

“That nothing herein contained shall be construed to 
vest in the United States any right of property in the soil, 
or to affect the rights of individuals therein, otherwise than 
the same shall or may be transferred by such individuals to 
the United States.” 

That the Act of Recession of July 9, 1846, contained the 
following: 

“all the rights and jurisdictions therewith ceded over the 
same, be, and the same are hereby, ceded and forever re¬ 
linquished to the State of Virginia, in full and absolute 
right and jurisdiction, as well of soil as of persons resid¬ 
ing or to reside thereon. ’ ’ 

Everything ceded by the Act of December 3, 1789, was 
receded by the Act of July 9, 1846. That neither Plain¬ 
tiffs nor their predecessors in interest have ever trans¬ 
ferred any of their property or rights appertaining thereto 
to the United States or to any other body politic. 
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That Plaintiffs as riparian proprietors in Virginia have 
the right to build out private wharves so as to reach the 
navigable waters of the Potomac River. 

IV. That on the 24th day of June, 1929, Charles H. Great- 
house was the owner of the property described in paragraph 

3 hereof and on that date he entered into an] agreement to 
sell said real estate to the Sun Oil Company, £aid sale being 
contingent upon the granting of permission to erect tanks, 
warehouses and other equipment thereon ancj. the construc¬ 
tion of requisite wharves, piers, pipe lijnes and moor- 

4 ings out from and in front of said property into and 
in the Potomac River for the loading hnd unloading 

of tanks, barges and other light vessels; tAat under the 
terms of said agreement application for su<fh permission 
could be made by the said Charles H. Grehthouse at his 
option either in his own name or in the name of Sun Oil 
Company. j 

V. That pursuant to said agreement application was duly 
made to the Board of Supervisors of Arlington County, 
Virginia for permission to construct on thel lands above 
described, tanks, warehouses and other equipment; that said 
permission was granted and permit issued und^r date of Oc¬ 
tober 29, 1929 by the Board of Supervisors of Arlington 
County, a true copy of which is attached hereto, as ‘ 1 Ex¬ 
hibit A” and made a part of this petition. J 

VI. That there was then and is now in effect a certain 

statute of the United States which was part of the Rivers 
and Harbors Appropriation Act of March 3, lp99 (30 Stat. 
1151), which is also contained in Title 33 U. S. C. A., Chap. 
9, page 397, Paragraph 403. entitled 4 4 Obstruction to navi¬ 
gable waters, generally; wharves, piers, etc.]; excavation 
and filling in”, as follows: | 

4 ‘The creation of any obstruction not affirmatively au¬ 
thorized by Congress, to the navigable capacity of any of 
the waters of the United States is hereby prohibited; and it 
shall not be lawful to build or commence the building of 
any wharf, pier, dolphin, boom, weir, breakwater, bulkhead, 
jetty, or other structures in any port, roadstead haven, 
harbor, canal, navigable river, or other water of the United 
States outside established harbor lines, or whefe no harbor 
lines have been established, except on plans recommended 
by the Chief of Engineers and authorized by the Secretary 
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of War; and it shall not be lawful to excavate or fill, or in 
any manner to alter or modify the course, location, con¬ 
dition, or capacity of, any port, roadstead, haven, harbor, 
canal, lake, harbor of refuge, or inclosure within the limits 
of any breakwater or of the channel of any navigable water 
of the United States, unless the work has been recommedend 
by the Chief of Engineers and authorized by the Secretary 
of War prior to beginning the same. ,, 

That in further pursuance of the agreement between 
Charles H. Greathouse and Sun Oil Company, described in 
paragraph IV hereof, on the 24th day of October, 1929, ap¬ 
plication was duly made by the Sun Oil Company to the 
defendant, the Chief of Engineers of the United States 
Army, under the provisions of said Act, for permission to 
construct a wharf from the Virginia side of the 
5 Potomac River above the Key Bridge, adjacent to 
and abutting on the lands hereinabove described; 
that said application was accompanied by the necessary 
plans and specifications as required by the Chief of En¬ 
gineers. Th^t a copy of said plans and specifications are 
hereunto attached, marked Exhibit “B” and made a part 
hereof. That the proposed wharves and fender piles, if 
constructed, will not interfere with navigation in the Poto¬ 
mac River. That subsequent to the filing of said applica¬ 
tion and on or about the 9th day of May, 1930, a hearing 
was held before the defendant, the Chief of Engineers with 
respect to said application. 

VII. That on to-wit, April 29, 1930, the said Charles H. 
Greathouse conveyed the real estate herein described, and 
all rights under the agreement and application above re¬ 
ferred to, to these plaintiffs. That on the 9th day of May, 
1930, while said application was pending before the Chief 
of Engineers, these plaintiffs entered into an agreement 
with the Sun Oil Company for the sale of said lands con¬ 
taining the same provisions as those in the contract of 
Charles H. Greathouse hereinbefore described. Plaintiffs 
under the terms of said agreement, and as owmers of said 
real property, are entitled to all benefits and inco/mte rights 
resulting from the efforts of the Sun Oil Company to ob¬ 
tain permits for such construction. 

VIII. That under the terms of the Act of Congress of 
March 3, 1899, above referred to, wharves, fender piles, 
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etc., may be constructed in accordance with plans recom¬ 
mended by the Chief of Engineers, and authorized by the 
Secretary of War; that the defendant, the Chief of Engi¬ 
neers, considered the plans attached to the Application and 
found that they did not obstruct navigation! in the waters 
of the Potomac River, and accordingly on the 7th day of 
August, 1930, recommended approval of such plans, as set 
forth in Exhibit “C”, attached hereto and made a part 
hereof. i 

IX. That said recommendation of approval of said plans 
by the defendant, the Chief of Engineers, was in due course 
submitted to the defendant, the Secretary olj War, for ap¬ 
propriate authorization by him, prior to issuance of permit 
by defendant, the Chief of Engineers, undek* the adopted 
procedure of the War Department; that the Secretary of 
War thereafter refused to authorize the construction of 
wharves, fender piles, etc., as shown by his letter of Au¬ 
gust 15, 1930, attached hereto and marked Exhibit 

6 “D”; that the Secretary of War basep his decision 

not on the ground of obstruction to navigation, but 
on considerations involving the development of public parks 
and other matters having no relation to navigation. The 
Secretary of War addressed a letter to Mr. j|. Edgar Pew, 
President of the Sun Oil Company, in which he stated: 

“After having gone into the matter fully Adth yourself 
and your representative, and with Colonel Ulysses Grant 
III, the Chairman of the National Capital P^rk and Plan¬ 
ning Commission, I have concluded that the | development 
contemplated by you interferes with a public policy.’’ 

That the discussion referred to in said letter v^ith Mr. Pew, 
his representative and Colonel Ulysses Grant! Ill, was de¬ 
voted to consideration of the possible interference of the 
plans of the Sun Oil Company with a public park, contem¬ 
plated by the Park and Planning Commission on the prop¬ 
erty of plaintiffs. | 

X. That the defendant, the Secretary of Wa^, acted with¬ 
out authority of law in refusing to approve the said ap¬ 
plication on the ground that it interferred wtith a Public 
Policy involving a public park; that such action on the 
part of the defendant, the Secretary of War] was unrea¬ 
sonable and arbitrary; that by reason of the refusal of the 
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defendant, the Secretary of War, to authorize said con¬ 
struction, the defendant, the Chief of Engineers has re¬ 
fused and still refuses to issue a permit in accordance with 
said application. 

XI. That it is contrary to law thus to deny to the plain¬ 
tiffs herein their rights as riparian owners to erect wharves, 
etc., and to use the navigable waters of the streams so 
long as such structures do not constitute an obstruction to 
navigation. No harbor lines have been established oppo¬ 
site said real property. 

XII. That unless the proposed structures are author¬ 
ized by the defendant, the Secretary of War, plaintiffs will 
be unable to sell their property to the Sun Oil Company or 
to any other persons desiring to use the riparian rights and 
plaintiffs’ riparian rights will thus be destroyed. 

XIII. That the refusal of the defendant, the Secretarv of 
War, to authorize the erection of the wharf, etc., under the 
Act of March 3, 1899, as above set forth, deprives the plain¬ 
tiffs of property without due process of law in viola- 

7 tion of the Fifth Amendment to the Constitution of 
the United States. 

XIV. Plaintiffs, because of the matters herein stated, al¬ 
lege that the defendant, the Secretary of War, was re¬ 
quired, under the terms of the Act of Congress of March 
3, 1899, after the defendant, the Chief of Engineers, had 
approved the plans submitted, to perform the duty of au¬ 
thorizing the construction of said wharf, but that the de¬ 
fendant, the Secretary of War, has refused and still re¬ 
fuses to perform such duty and comply with the terms of 
the said act of Congress. 

XV. That all procedure in the AVar Department has been 
exhausted and no further remedy exists therein, and the 
plaintiffs are without remedy save as prayed for in this 
proceeding. 

Wherefore these plaintiffs pray this Honorable Court: 

1. That an order be issued requiring the defendants to 
show cause within such reasonable time as the court may 
deem proper,! why a Writ of Mandamus should not issue 
herein; 

2. That this court will adjudge that plaintiffs are. en¬ 
titled to the approval of their application as hereinabove 
set forth and will issue its writ of mandamus commanding 
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said Secretary of War and the Chief of Engineers, to au¬ 
thorize the construction of a wharf and fencter piles in the 
Potomac River on the Virginia Shore adjacent to the land 
owned by plaintiffs herein as hereinabove described, as 
heretofore applied for. 

LUCIEN H. GREATHOUSE, 
REBEKAH S. GREATHOUSE, 

Plaintiffs . 

CHESTER I. LONG, | 

PETER Q. NYCE, 

samuel w. McIntosh, I 

JOHN MARSHALL, j 

SPENCER GORDON, 

Attorneys for Plaintiffs . | 

| 

8 District of Columbia, ss: I 

I 

Lucien H. and Rebekah S. Greathouse, bepg first duly 
sworn, upon oath state: | 

That they are the persons described in and (who executed 
the above and foregoing petition; that they are familiar 
with the contents thereof; that the statements Itherein made 
are true except those made on information an<^ belief, which 
they believe to be true. 

LUCIEN H. GREATHOUSE. 
REBEKAH S. GREATHOUSE. 

Subscribed and sworn to before me this 30th day of Sep¬ 
tember, 1930. ) 

[seal.] SAMUEL W. McINTOSH, 

Notary Public. 

i 

My commission expires September 10, 1933. j 

I 

9 “Exhibit A.” j 

I 

Filed Sep. 30, 1930. | 

At the regular meeting of the board of supervisors of 
Arlington County, Virginia, held at the courthouse thereof 
at 10 o’clock a. m., Monday, September the 30tfy, 1929. 

Present: Edward Duncan, chairman, meipber of the 
board from Jefferson district; B. M. Hedrick,| member of 
the board from Arlington district; E. C. Turnliurke, mem¬ 
ber of the board from Washington district. 
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In re Sun Oil Co. Application to Erect Gasoline Tanks, etc. 

Upon the petition of the Sun Oil Co., permission is hereby 
granted to said company to erect tanks, warehouses, garages 
and other equipment to be used in a general oil product dis¬ 
tributing business on the property described on sheet 2 of 
the request of the Sun Oil Co. filed with the zoning commis¬ 
sion of Arlington County, Va., and made a part of this 
minute, for the erection of said equipment, such tanks and 
equipment to be used for the storage of oil and gasoline, 
and when said equipment has been erected, according to the 
conditions prescribed by this board, permission is hereby 
granted to store and accumulate for sale, wholesale or 
retail or private use, oil and gasoline, in pursuance of an 
ordinance of this board heretofore enacted. 

Upon a vote being taken, Supervisors Hedrick and Dun¬ 
can voted aye and Supervisor Turnburke voted nay. 

A copy. Test: 

Given under my hand this 29th day of October, 1929. 
[seal.] WM. H. DUNCAN, 

Cleric, 

By R. E. REMINGTON, 

Deputy Cleric. 

(Here follows plat marked page 10.) 

11 * ‘Exhibit C.” 

Filed Sep. 30, 1930. 

Request has been made to the War Department for a 
copy of the recommendation of the Chief of Engineers find¬ 
ing that said wharf and fender piles would not obstruct 
navigation, but said request has been denied. 

12 “Exhibit D.” 

Filed Sep. 30,1930. 

War Department. 

Washington, D. C., August 15, 1930. 

Mr. J. Edgar Pew, 

Sun Oil Company, 

Philadelphia, Pa. 

Dear Mr. Pew : 

After careful consideration of the application of the Sun 
Oil Company for authority to construct a wharf and fender 
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piles in the Potomac River a short distance above Key 
Bridge, near Rosslyn, Virginia, I have decided that I will 
not approve the application. 

Sincerelv yours, 

(Signed) ' PATRICK J. HURLEY, 

Secretary of War. 

13 Rule to Show Cause. 




Upon consideration of the petition this day filed in the 
above entitled cause, it is by the Court this 30th day of 
September, 1930, 

Ordered that the defendants, Patrick J. Hujrley, as Secre¬ 
tary of War, and Lytle Brown, as Chief of Erjgineers, show 
cause in this Court on the 20th day of October, 1930, at 10 
o 'clock a. m. why the writ of mandamus should not issue as 
in said petition prayed, provided that a copy 1 of this order 
be served on said defendants on or before t^ie 6th day of 
October, 1930. j 

O. R. LUHRING, 
Justice . 

i 

Marshal’s Return. 

i 

Served a copy of the within Rule & Petition on Patrick J. 
Hurley, Sect, of War, by serving Lt. Col. W. A. Graham, 
Judge Advocate General’s Office, 10/1/30, and Lytle 
Brown, as Chief of Engineers, 9/30/30, Personally. 

EDGAR C. SNYDEjR, 

U. S. Marshal in and for 

the Dist. of j Columbia, 
By C. G. COWLEY, 

B. 

Deputy U. S. Marshal. 

14 Several Answer of Respondent. 

Filed Nov. 12, 1930. | 

i 

The respondent, Lytle Brown, Chief of Engineers, U. S. 
Army, files this his answer to the rule to shojw cause and 
petition for mandamus filed herein and reserving unto 
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himself the benefits of all manner of objections to the 
errors and insufficiencies of the petition filed herein the 
jurisdiction of the court in the premises, nevertheless an¬ 
swering so much and such parts of the petition as he is 
advised is material and necessary for him to answer and 
as to which he has knowledge sufficient to form a belief 
thereof: says: 

I. The respondent admits that an application to con¬ 
struct a wharf into the waters of the Potomac River and 
accompanying plans were filed with him by the Sun Oil 
Company under the Rivers and Harbors Act of March 3, 
1899 (30 Stat., 1151) and that on to wit, May 9, 1930, a 
hearing was held by the respondent in respect to said ap¬ 
plication. That the respondent considered the plans and 
the matters brought out at the hearing and found that the 
proposed structure would not obstruct navigation in the 
waters of the Potomac River, and on to wit, August 7, 
1930, recommended the approval of the plans as set forth 
in the petition. The respondent has done all that the law 
requires him to do, and is without power to do anything 
further. 

Wherefore, having fully answered, respondent prays 
that the rule to show cause be discharged, the peti- 
15 tion dismissed, and that the respondent have his 
reasonable costs. 

LYTLE BROWN, 

Chief of Engineers , War Department. 

LEO A. ROVER, 

United States Attorney. 

JOHN W. FIHELLY, 

Assistant United States Attorney. 

District of Columbia, ss: 

Lytle Brown, as Chief of Engineers, War Department, 
being first duly sworn, deposes and says that he is the 
respondent named in the above entitled action, and that 
he has read the foregong answer by him subscribed as 
Lytle Brown, Chief of Engineers, War Department, and 
knows the contents thereof and that the matters and things 
therein he verily believes to be true. 

LYTLE BROWN, 

Chief of Engineers , War Department. 
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Subscribed and sworn to before me this l^th day of No¬ 
vember, 1930. 

[notarial seal.] JOHN F. BRADY, 

Notary Public, D . C. 

I 

My commission expires June 8, 1932. 


16 Answer of Respondent. 

Filed Nov. 12, 1930. i 

’ i 

i 

The respondent, Patrick J. Hurley, Secretary of War, 
files this his answer to the rule to show caus^ and petition 
for mandamus filed against him and reserving unto him¬ 
self the benefit of all manner of objections arid exceptions 
to the errors and insufficiencies of the petition filed herein 
and the jurisdiction of the Court in the premises, never¬ 
theless answering so much and such parts of the petition 
as he is advised it is material and necessar^ for him to 
answer unto, says: 

I. The allegations contained in paragraph I of the pe¬ 
tition are admitted. 

II. The allegations contained in paragraph tl of the pe¬ 
tition are admitted. | 

III. The allegations contained in paragraph III of the 
petition are denied, except the allegations therein setting 
forth Article 7 of the Compact of 1785 between Maryland 
and Virginia and the Act of Cession from Virjginia to the 

United States of December 3, 1789 and the Act of 

17 Recession of July 9, 1846, with exceptions are ad¬ 
mitted. 

IV. The respondent is without informatioiji as to the 
allegations of paragraph IV of the petition anfl if they be 
deemed material by the Court, demands strict prjoof thereof. 

V. Respondent is without knowledge and information as 
to the verity of the allegations stated in paragraph V of the 
petition and therefore denies the averments thereof. 

VI. The respondent admits that there is in dffect a cer¬ 
tain statute of the United States which is a part of the 
Rivers and Harbors Appropriation Act of March 3, 1899 
(30 Stat. 1151), which is also contained in Title 33, United 
States Code Annotated, chapter 9, page 397, paragraph 403, 
entitled 4 ‘Obstruction to navigable waters, generally; 
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wharves, piers, etc.; excavation and filling in”, but the re¬ 
spondent is without knowledge and information as to the 
verity of the allegation that, in pursuance of an agreement 
between Charles H. Greathouse and the Sun Oil Company, 
as set forth in paragraph IV of the petition, application 
was made by the Sun Oil Company for the construction of 
the wharf, and therefore denies so much of the allegation in 
paragraph VI as states that the Sun Oil Company made ap¬ 
plication to the respondents or either of them, in pursuance 
of an agreement with the said Charles H. Greathouse. The 
respondent denies that the proposed wharves and fender 
piles would not interfere with navigation in the Potomac 
River, but admits the allegations that on or about the 9th 
day of May, 1930, a hearing was held by the respondent, the 
Chief of Engineers, in respect to the said application of the 
Sun Oil Company. The respondent denies that the pro¬ 
posed wharf was to lie adjacent to and abutting on lands as 
described in the petition. 

VII. The respondent is without knowledge and informa¬ 
tion as to the verity of the allegations set forth in 

18 the first and second sentence of paragraph VII of the 
petition and therefore denies the averments. The 
respondent denies the allegation in the last sentence of 
paragraph VII of the petition that the plaintiffs are en¬ 
titled to all benefits and inchoate rights resulting from the 
efforts of the Sun Oil Company to obtain permits for such 
construction. 

VIII. The respondent, by way of answer to paragraph 
VIII of the petition, admits that under the terms of the 
Act of Congress of March 3, 1899, to which reference has 
heretofore been made, wharves, fender piles, ect. may be 
constructed in accordance with plans recommended by the 
Chief of Engineers and authorized by the Secretary of 
War, and admits that the respondent, the Chief of Engi¬ 
neers, considered the plans attached to the application and 
found that they did not obstruct navigation in the waters of 
the Potomac River and accordingly on the 7th day of Au¬ 
gust, 1930, recommended the approval of such plans. 

IX. By way of answer to paragraph IX of the petition, 
the respondent admits that the recommendation of the 
respondent, the Chief of Engineers, was submitted to the 
respondent, the Secretary of War, for his appropriate ac- 
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tion and that the Secretary of War, thereafter did refuse 
to authorize the construction of wharves, fender piles, etc. 
as shown by his letter of August 15, 1930, attached to and 
marked Exhibit “ D ’ ’ of the petition, but the Respondent de¬ 
nies that the decision of the respondent, thej Secretary of 
War, was not based on the ground of obstruction to naviga¬ 
tion but was based on considerations involving the develop¬ 
ment of public parks and other matters having no relation 
to navigation. The respondent admits that h^ addressed a 
letter to Mr. J. Edgar Pew, President of the gun Oil Com¬ 
pany, as alleged in paragraph IX of the petition, and ad¬ 
mits that the discussion referred to in his letter with his 
representatives and Colonel Ulysses Grant Illj was devoted 
to the consideration of the possible interference of 
19 the plans of the Sun Oil Company with the public 
park policy contemplated by the Park ^nd Planning 
Commission on the property of plaintiffs. B>| way of fur¬ 
ther answering to paragraph IX of the petition, the re¬ 
spondent avers that his letter addresed to Mr. J. Edgar 
Pew, President of the Sun Oil Company, to which reference 
has heretofore been made, was mailed and despatched to 
the said J. Edgar Pew, twelve days after the formal decli¬ 
nation of the authorization for the construction of the said 
wharf, to wit, on August 27, 1930, and a copy Rf said letter 
is attached hereto and made a part hereof and marked 
Exhibit “A”. j 

X. The allegations set forth in paragraph X of the plain¬ 
tiffs ’ petition are denied in their entirety. I 

XI. That by way of answer to paragraph Xi of the peti¬ 
tion, respondent denies the allegations contained in the first 
sentence thereof, but admits that no harbor lines have been 
established opposite said real property. 

XII. That in answer to the allegations contained in 
paragraph XII of the petition, the respondent is without 
knowledge of the averment that unless the proposed con¬ 
structions are authorized, the plaintiffs will be unable to sell 
their property to the Sun Oil Company or to anjr other per¬ 
sons. The respondent is informed and believes! and there¬ 
fore avers, that the petitioners are without riphrian rights 
that can be destroyed by refusal of the respondent, the 
Secretary of War, to authorize the construction of said 
wharf. 
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XIII. The respondent denies the allegations of para¬ 
graph XIII of the petition in their entirety. 

XIV. The respondent denies each and every material al¬ 
legation set forth in paragraph XIV of the plaintiffs’ peti¬ 
tion. 

20 XV. The respondent denies each and every ma¬ 
terial allegation set forth in paragraph XV of the 

plaintiffs’ petition. 

Further answering the petition by way of a separate and 
distinct answer thereto, respondent alleges that the peti¬ 
tion does not show that the relators are entitled to the per¬ 
formance of the duty on the part of the respondent, the 
Secretary of War, as in said petition claimed, nor does it 
show any duty on the part of the said respondent to issue 
to the said relators any certificate of authority authorizing 
the said relators to erect a wharf or other structure into 
the waters of the Potomac River. 

Further answering the petition by way of a separate 
and distinct answer thereto, respondent avers that he acted 
within the discretion vested in him by Section 10 of the 
Act of March 3, 1899, when on August 15, 1930, he refused 
to authorize the construction of the proposed wharf and 
fender piles. Respondent is informed and believes, and 
therefore avers, that said discretionary act cannot be con¬ 
trolled by mandamus. 

Further answering the petition by way of a separate 
distinct answer thereto, respondent alleges that to have au¬ 
thorized the construction of the wharf by the Sun Oil Com¬ 
pany would have been to cause the erection of a structure 
inimical to the proposed improvement as contemplated and 
authorized by the Act approved May 29, 1930 (Public No. 
284, 71st Congress) entitled “An Act for the acquisition, 
establishment, and development of the George Washington 
Memorial Parkway along the Potomac from Mount Vernon 
and Fort Washington to the Great Falls, and to provide 
for the acquisition of lands in the District of Columbia and 
the State of Maryland and Virginia requisite to the com¬ 
prehensive park, parkway, and playground system of the 
National Capital”, and that the authorization for the erec¬ 
tion of such structure would be against a public policy of 
the United States. 

21 Further answering the petition by way of a sepa¬ 
rate and distinct answer thereto, respondent is in- 
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j 

formed and believes, and therefore avers tfiat the relators 
have not made application to either of the Respondents for 
permission to erect a wharf or other structure under the 
provisions of Section 10 of the Act of Maijch 3, 1899 (30 
Stat. 1151), and, therefore, no right has be^n denied them 
by reason of the refusal of the respondent, the Secretary 
of War, to authorize the Sun Oil Company to construct a 
wharf or other structure into the waters of the Potomac 
River. j 

Further answering the petition by way of a separate 
and distinct answer thereto, respondent states that he is 
informed and believes and therefore avers that the United 
States is the owner in fee of the south bank of the Potomac 
River within the limits of the District of Columbia to the 
high water mark of 1792 of the Potomac River. 

Wherefore the respondent, having fully answered, prays 
that the rule to show cause be discharged, the petition dis¬ 
missed, and that the respondent have his reasonable costs. 

PATRICK J. HURLEY, 

Secretary of War. 

LEO A. ROVER, 

United States Attorney. 

JOHN W. FIHELLY, j 

Assistant United States Attorney. 

22 District of Columbia, ss: j 

Patrick J. Hurley, as Secretary of War, bRing first duly 
sworn, deposes and says that he is one of thR respondents 
named in the above entitled action, and that he has read 
the foregoing answer by him subscribed as Patrick J. 
Hurley, Secretary of War, and knows the contents thereof 
and that the matters and things therein, he verily believes 
to be true. 

PATEICK J. HUELEY, 

Secretary of War. 

i 

i 

Subscribed and sworn to before me this lltfi day of No¬ 
vember, 1930. 

[notarial seal.] FRANK M. HOADLEY, 

Notary Public, D. C. 

My commission expires June 24,1935. 

2—5692a 
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Exhibit “A”. 

Filed Nov. 12,1930. 

Copy. 

War Department, Washington. 


August 27, 1930. 

Dear Mr. Pew: 

I have read your letter of August 20th, in which you make 
the following statement: 

“I understood you were going to advise me whether or 
not the President had any definite request that we do not 
go ahead with this proposition, as I had advised you if it 
was a matter which he considered of importance to the 
extent that it was conflicting with any plans he had, then, 
of course, we would drop the matter without further ques¬ 
tion. If this is not the case, we must decide promptly what 
we are going to do with regard to mandamus proceedings.” 


I have thought that the matter in controversy is rather 
a minor detail in which the President should not be in¬ 
volved. He, as you know, is the originator of the present 
building program in Washington, the beautification of the 
Potomac River, and the acquisition of parks suitable to the 
Capital of the nation. He must be, therefore, necessarily 
opposed to projects which will interfere with the consum¬ 
mation of this program. 

The building program, the beautification of the Potomac 
River and its environs, and the acquisition of park land 
have in part already received the sanction of Congress. It 
is no longer merely an executive program. It is a policy 
of the Government. After having gone into the matter 
fully with yourself and your representative, and with 
Col. Ulysses Grant III, the Chairman of the National Park 
& Planning Commission, I have concluded that the develop¬ 
ment contemplated by you interferes with a public policy. 

From my long acquaintance with you, personally, I know 
that you are broadminded and public spirited. Under all 
the circumstances involved in this matter, I hope that you 
will not pursue it further. 

Sincerely yours, 

I PATRICK J. HURLEY, 

Secretary of War. 

Mr. J. Edgar Pew, Sun Oil Company, Philadelphia. 
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24 Joinder in Issue. j 

i 

Filed Mar. 17, 1931. j 

***** 4 • 

| 

The plaintiffs join issue upon the answers hf the respond¬ 
ents Patrick J. Hurley, as Secretary of Wtar, and Lytle 
Brown, as Chief of Engineers. 

LONG, CHAMBERLAIN & N^CE, 
COVINGTON, BURLING & RTJBLEE, 

Attorneys for Plaintiffs. 

25 Opinion. 


Filed Mar. 7, 1932. 

7 i 

| 

* # * * * * # 

This is a petition for a writ of mandamus fo compel the 
Secretary of War and the Chief of Engineers of the War 
Department to issue a permit for the construction of a 
wharf in the Potomac River on the Virginia shore adjacent 
to the land owned by the relators. 

On the 29th day of April, 1930, the relators, Lucien H. 
Greathouse and Rebekah S. Greathouse, through mesne con¬ 
veyances from one Augustus S. Worthingtoh, became the 
owners in fee simple of the land described in the petition 
“and including all accretions, land and all ot|her riparian 
rights pertaining to any of land binding on |the Potomac 
River, together with the improvements on said lot of ground 
and the rights and appurtenances thereto.” This land is 
located in the State of Virginia, opposite to the District of 
Columbia. 

Augustus S. Worthington derived title to the property by 
deed, dated June 16, 1892, from Henry H. W^lls, trustee, 
and at that time and for some time prior thereto the north¬ 
ern boundary of the tract was the Potomac River. Since 
that time there has been a gradual and imperceptible in¬ 
crease to the land, either by alluvian or by the gradual and 
imperceptible receding or dereliction of the water. 
26 Whatever the process, the gain to the lahd has been 
by little and little, and by small and imperceptible 
degrees. 
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By contract, dated June 24, 1929, the Sun Oil Company 
agreed to purchase of Charles H. Greathouse, the imme¬ 
diate grantor of the relators, the land described in the peti¬ 
tion on the condition that the Federal Government would 
issue the necessary permit for the construction of a wharf 
out from and in front of said property into and in the Po¬ 
tomac River for the loading and unloading of tanks, barges, 
and like vessels. It was further agreed in said contract that 
said Charles H. Greathouse would make application for such 
permit at his own option either in his name or in the name 
of Sun Oil Company. This contract expired December 31, 
1929, but in November, 1929, was extended to April 5, 1930, 
and it was agreed that the contract would be kept in force 
until final decision was had on the application for the wharf 
permit. 

On October 24, 1929, the Sun Oil Company addressed an 
application to the Chief of Engineers of the United States 
Army for permission to construct a wharf into the waters of 
the Potomac River in front of the land described in the peti¬ 
tion, and filed with it the necessary plans and specifications 
showing the details of construction of the proposed wharf. 

Subsequent to the filing of the application for a permit to 
construct the wharf and on the 29th day of April, 1930, the 
said Charles H. Greathouse conveyed the land described in 
the petition to the relators herein, and these relators, by 
oral agreement with the Sun Oil Company, which was after¬ 
wards and oni the 9th day of May, 1930, confirmed by writ¬ 
ten contract, continued in force the pending agree- 
27 ment of said Charles H. Greathouse and the Sun Oil 
Company to August 1, 1930. On August 1, 1930, the 
relators entered into a further contract with the Sun Oil 
Company wherein they extended the date for the final ter¬ 
mination of the agreement to April 30, 1933, and agreed 
that the purchase of the property by the Sun Oil Company 
“is expressly conditioned upon the granting prior to April 
30, 1933, by the properly constituted authorities such per¬ 
mits and permission as are legally necessary for the con¬ 
struction of requisite wharves, piers, pipe lines and moor¬ 
ings, out, from and in front of said property into and in the 
Potomac River for the loading and unloading of tank barges 
and other like vessels.” 

The relators further agreed to continue their efforts and 
make every further reasonable endeavor to deliver or cause 
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to be approved, assigned and delivered to th^ Sun Oil Com¬ 
pany permit or permission to construct the ^yharf by prose¬ 
cuting to the courts of last resort, if necessajry, their right 
to said permit or permission. It was also provided that the 
relators “shall have all benefits and inchoat^ rights result¬ 
ing from the efforts of party of the second (part (the Sun 
Oil Company) to obtain permits.’’ 

The defendant, Lytle Brown, as Chief of Engineers of the 
Army, held a hearing on the application for a [permit to con¬ 
struct the wharf and considered the plans! and matters 
brought out at the hearing. He found, and) properly so, 
that the proposed structure would not obstruct navigation 
in the waters of the Potomac River; and, on Ajugust 7,1930, 
recommended to the defendant, Patrick J. Hurley, the Sec¬ 
retary of War, the approval of the plaps as set forth 
28 in the application, and further recommended that the 
construction of the wharf be permitted in accordance 
with the provisions of Section 10 of the Act of Congress, ap¬ 
proved March 3, 1899, entitled ‘ ‘ An Act making appropria¬ 
tions for the Construction, Repair and Preservation of Cer¬ 
tain Public Works on Rivers and Harbors ahd for other 
Purposes,” being Section 403 of Title 33, U. fe. C. A. On 
August 15, 1930, the defendant, Patrick J. Hurley, as Sec¬ 
retary of War, refused to authorize and issue tile permit for 
the construction of the wharf. He bases his refusal to grant 
the permit on the ground of the public policy jas set forth 
and declared in the Act of Congress, approved Ajlay 29,1930, 
and entitled “An Act for the Acquisition, Establishment 
and Development of the George Washington Memorial 
Parkway along the Potomac from Mount Vernon and Fort 
Washington to the Great Falls, and to provide for the Ac¬ 
quisition of Lands in the District of Columbia and the 
States of Maryland and Virginia requisite to tjhe Compre¬ 
hensive Parkway, and Playground Systems of the National 
Capital.” I 

This act authorized the appropriation of $9,000,000.00 for 
acquiring and developing, in accordance with the provisions 
of the Act of June 6,1924, entitled, “An Act providing for a 
Comprehensive Development of the Park and playground 
System of the National Capital,” as amended, Isuch lands 
as are necessary and desirable for the park ahd parking 
system of the National Capital in the environs of Washing¬ 
ton and for the expeditious, econominal and efficient devel- 
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opment of the George Washington Memorial Parkway on 
the shores of the Potomac, and adjacent lands, from Mount 
Vernon to a point above the Great Falls on the Virginia 
side. The National Capital Park and Planning Com- 

29 mission is authorized by this act to ‘ 4 occupy such 
lands belonging to the United States as may be 

necessary for the development and protection of said park¬ 
way and to accept the donation to the United States of any 
other lands by it deemed desirable for inclusion in said 
parkway . 9 9 

The George Washington Memorial Parkway thus au¬ 
thorized will run along and upon the shores of the Potomac 
in front of the lands of the relators, and along and upon 
that part of .the shore where the proposed wharf is to be 
constructed. 

It is claimed by the relators that the Secretary of War 
acted without authority of law in refusing to approve 
and to grant a permit for the construction of the wharf 
and that such action on his part was unreasonable and 
arbitrary. , 

The relators base their right and the right of the Sun 
Oil Company to the permit on the grounds, first, that as 
riparian owners they have the vested right to construct 
the wharf under the Compact of 1785 between the States 
of Maryland and Virginia, and refer particularly to Article 
7 thereof; and, second, that they have the vested right to 
construct the wharf under the laws of Marvland and Vir- 

mt 

ginia now in force in the District of Columbia, and refer 
particularly to the Organic Act of 1801, continuing in 
force in the District of Columbia the laws of the States of 
Virginia and Maryland. 

At the outset of this discussion it must be borne in mind 
that the Congress of the United States exercises exclusive 
jurisdiction pf the territory embraced within the limits of 
the District of Columbia. Art. 1, Sec. 8, Cl. 17, Constitu¬ 
tion. This territory is that portion of the territory of the 
United States ceded by the State of Maryland for 

30 the permanent seat of Government of the United 
States including, the river Potomac in its course 

through the District and the islands therein, Sec. 1, Chap. 
1, Title 20, D. C. Code, and extends to high-water mark on 
the Virginia shore, Smoot Sand and Gravel Corporation v. 
Washington Airport, 283 U. S. 348. The Potomac Eiver 
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at the point here involved is wholly within the District of 
Columbia. 

By the common law, the title in the soil of the sea, or 
the arms of the sea below high-water mark), except so far 
as private rights in it have been acquired byf express grant, 
or by prescription or usage, is in the King] subject to the 
public right of navigation and fishing, and no one can erect 
a building or a wharf upon it without a license. In this 
country the title of the owner of lands bounding on a navi¬ 
gable river does not extend to the thread of the stream. 
Shively v. Bowlby, 152 TJ. S. 1. The relatjors here make 
no claim to the bed of the Potomac River aijd concede that 
the shores of this river are between high-water mark and 
low-water mark. 

The United States upon acquiring territory, whether by 
cession from one of the States or by treaty jwith a foreign 
country or by discovery and settlement, take the title and 
dominion of lands below high-water mark <j)f tide waters 
for the benefit of the whole people, and wjiile they hold 
country as territory, the United States have Ml the powers 
born of national and municipal government, ajnd may grant, 
for appropriate purposes, titles or rights in [the soil below 
high-water mark of tide waters. Shively y. Bowlby, Id. 

Therefore, the relators, conceding them to be ri- 
31 parian owners, have no vested rightj to construct 
this wharf unless that right has b^en expressly 
granted to them either by the Compact of 1785 between 
Virginia and Maryland, or by virtue of the laws of Mary¬ 
land and Virginia in force in the District of Columbia at 
the time of the Organic Act of 1801, or by act} of Congress. 

The compact between Maryland and Virginia was con¬ 
sidered by the Supreme Court of the United States in 
Georgetown v. Alexandria Canal Co., 12 Peter,s 91. In that 
case Congress by Act of May 26, 1830, incorporated the 
Alexandria Canal Company and authorized that company 
to construct an acqueduct across the Potomaci River. The 
appellants sought a perpetual injunction agaitist the Canal 
Company to prevent the construction of the acqueduct. 
The lower Court refused to grant the injunction. It was 
urged on appeal that by the Compact of lj785 between 
Maryland and Virginia and by the act of cession of 1791, 
the free navigation of the River Potomac and [the rights of 
the citizens of Maryland and Virginia, and of the District 
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were secured, and that the Charter authorizing the erec¬ 
tion of works which disregarded the rights and property 
of the complainants is void, as against the Constitution of 
the United States because no compensation was provided 
for such injuries by the Charter. 

Mr. Justice Barbour, speaking for the Court, and in dis¬ 
posing of the contention of the appellants, with respect to 
the Compact said: 

“The compact made in the year 1785, between Virginia 
and Maryland, was made by the two states, in their charac¬ 
ter as stated. The citizens, individually, of both common¬ 
wealths, were subject to all the obligations imposed, and 
entitled to all the benefits conferred by that compact. But 
the citizens, as such, individually, were in no just 
32 sense the parties to it; those parties were the two 
states, df which they were citizens. The same power 
which established it, was competent either to annul or 
modify it. Virginia and Maryland then if they had re¬ 
tained the portions of territory respectively belonging to 
them on the right and left banks of the Potomac, could have 
so far modified this compact as to have agreed to change 
any or all of its stipulations. They could, by their joint 
will, have made any improvement which they chose, either 
by canals along the margin of the river, or by bridges or 
acqueducts across it, or in any other manner whatsoever, 
When they ceded to congress the portion of their territory, 
embracing the Potomac River, within their limits, whatso¬ 
ever the legislatures of Virginia and Maryland could have 
done by their joint will, after that cession, could be done 
by congress, subject only to the limitations imposed by the 
acts of cession. We are satisfied, then, that the act of con¬ 
gress, which granted the charter of the Alexandria Canal 
Company, is in no degree a violation of the compact be¬ 
tween the states of Virginia and Maryland, or of any rights 
that the citizens of either or both states claimed as being 
derived from it.” 

The Compact between Maryland and Virginia was a 
regulation of commerce and its purpose was to open a 
route to the West and establish the Potomac River as a 
common highway for the purposes of navigation and com¬ 
merce to the citizens of Virginia and Maryland. Marine 
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Railway Co. v. U. S ., 257 U. S. 42. The Coijnpaet gave the 
citizens of each State full property in the| shores of the 
river adjoining their lands and the privilege of carrying 
out wharves and other improvements so as hot to obstruct 
or injure the navigation of the river, but the Compact was 
abrogated so far as it affected this land jby the act of 
cession from Virginia to the United Stated December 3, 
1789, and it was not revived by the recession to Virginia 
July 9,1846. Evans v. U. S., 31 App. D. C. 54(4, 550; Herald 
v. TJ. S ., 52 App. D. C. 147. The original ^tate of things 
was not changed by the grant of Virginia and the re-grant 
by the United States of the part of the District on the Vir¬ 
ginia side. Marine Railway Co. v. U\. S., Id. The 
33 land belonging to the relators is in thht part of Vir¬ 
ginia which was ceded by Virginia to the United 
States to create the District of Columbia, apd which was 
later receded to the State of Virginia. In the pase of Evans 
v. U. S., supra, the plaintiff in error, Joseph Evans, was 
convicted in the Police Court of the District! of Columbia 
for violating Sec. 896 of the Code of the District of Colum¬ 
bia, which made it unlawful for any person to fish with 
certain prohibited nets in the waters of the Pptomac River 
and its tributaries within the District of Columbia. Evans 
was a citizen of Virginia and a resident of Alexandria 
County, and, at the time of the commission hf the offense 
charged, fished from a rock on the Virginia shore opposite 
to the District of Columbia and above the higlji-water mark 
of the Potomac River. 

Mr. Justice Van Orsdell, who delivered the opinion of 
the Court, took occasion to refer to the respective rights of 
the citizens of the States of Maryland and Virginia in the 
waters of the Potomac under the Compact 1785. He 
pointed out that while certain rights were granted to the 
citizens of Virginia, yet nowhere did it appear in the Com¬ 
pact that the State of Maryland, either expressly or im¬ 
pliedly, granted away any title to the river' or the soil 
under it, and his conclusion was that so far as |he property 
right was concerned that such right did not (exist in the 
river or in the soil under it, but in the privileges granted 
by the compact, so long as the States continued the agree¬ 
ment in force. The learned Justice, in reaching the conclu¬ 
sion that the Compact of 1785 was never in force in the 
District of Columbia, and that, therefore, Congress had the 
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right to enact the law under which the plaintiff in error 
was successfully prosecuted, said: 

34 “The compact of 1785 never was in force in the 
District of Columbia. It was not a consideration in 
the acts of cession, either as to soil or the protection of 
the vested rights of citizens within the district ceded. It 
was not essential that it should be, as the entire river 
within the District of Columbia was under the control of 
the general government. The citizens of the District of 
Columbia on both shores enjoyed equal rights with re¬ 
spect to it. By the respective acts of cession, Maryland 
and Virginia relinquished their joint interests in, and 
control over, that portion of the river within the bounds 
of the District of Columbia. It was within the power 
of the States, under the compact, acting within the 
limitations of the Constitution, to jointly abolish or change 
its terms at any time. When they ceded a portion of their 
territory, including a portion of the river, to the United 
States, the legislative power that they possessed passed 
immediately to Congress; and Congress could no anything, 
in the exercise of its police power in the regulation of fish¬ 
ing in the Potomac Eiver within the District, that they 
could have done. Congress, possessing this power, could 
legislate with respect to the terms of the compact, and the 
compact could not be invoked against any such act of 
Congress.’’ 

This Court is, therefore, of the opinion that the relators 
herein acquired no vested right by reason of Article 7 of 
the Compact of 1785 between the States of Maryland and 
Virginia to construct a wharf from their lands up to the 
navigable waters of the Potomac River. It therefore re¬ 
mains to be determined whether or not under the laws of 
either the State of Virginia or the State of Maryland in 
force at the time of the Organic Act of 1801 gave them such 
right. 

We are not required to consider the laws of Virginia, 
for the reason that the power, authority and jurisdiction 
of that State ended at high-water mark on the Virginia 
side of the Potomac River. Smoot Sand and Gravel Cor¬ 
poration v. Washington Airport , 283 U. S. 348. The 
original state of things was not changed by the grant of 
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Virginia and the re-grant by the Upited States of 

35 the part of the District of Columbia pn the Virginia 
side. That, at least, did not enlarge the rights of 

the State of Virginia, Marine Railway Co. p. ZJ. S., supra. 
And as has been well said by Mr. Justice Van Orsdell in 
Evans v. U. S., supra, “the territory now embraced within 
the District of Columbia is co-extensive with that included 
in the cession of Maryland. Whatever title Maryland pos¬ 
sessed in the soil became vested in the United States. 
Maryland, at that time, as we have observed, unquestion¬ 
ably owned the soil to the high-water mark of the Potomac 
River on the southern or Virginia shore. Congress has 
never relinquished the title or control thus acquired.” 

This brings us to a consideration of the law of the State 
of Maryland prior to the year 1801, relating to the right of 
riparian proprietors to wharf out. We have been unable 
to find any general grant of this right to riparian pro¬ 
prietors in force in the State of Maryland in 1801 or prior 
thereto. The laws in effect in that State in 1801 consisted 
entirely of private acts, giving the right to private parties 
under peculiarly existing circumstances td improve the 
water front upon which their lands were located. An 
examination of the legislation in Maryland trom the very 
beginning of its existence as a Royal Province will show 
the following historical data on this subject: 

The former proprietors of Maryland acquired the same 
right of disposing of land covered by navigable waters 
within the province of Maryland as the kin£ had prior to 
the charter to Lord Baltimore in 1632, and according to 
Browne v. Kennedy, 5 H & J, 195, this right j is now vested 
in the state by reason of the acts ojt confiscation. 

36 Session of October , 1780, Chapters 45, 49, 51 Kilty’s 
Laws of Maryland. 

The rights acquired by the Proprietary ijrom the king 
were diminished only as follows: 

1. After several acts of the Maryland Assembly, tempo¬ 
rary in their nature, the first port law was effective. 
Bacon’s Laws , Chapter 5,1683, Archives of Maryland 1678- 
1683, p. 609; also same Archives 1693-1697, \p. 279. This 
named the location of various ports none of which were 
within the present District of Columbia. 

2. Supplementary acts naming other ports were passed. 
Bacon’s Laws, Chapter 2,1684, Archives 1684-1692, p. Ill; 
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Chapter 2 of 1686 Archives 1684-1692, p. 132; Chapter 6 
Acts of 1688 Archives 1684-1692, p. 218. 

3. The first grant of land below high-water mark appears 
to be in the act relating to Oxford, which bounded the town 
therein provided for at low-water mark. Chapter 7 of 1695 
Archives 1692-1697, p. 211. 

4. Chapter ,24 X of 1696, Archives 1693-1697, p. 498, 

related to the port of Annapolis, and declared that if the 
owners of the land in the port and town laid out and as¬ 
signed for wharfage and building of keys, etc., neglect or 
refuse to build necessary wharves, etc., “for the propaga¬ 
tion of trade * * * in eighteen months from the pub¬ 

lication” of the Act, “it shall be lawful to and for any other 
person or persons to take up the same land assigned for 
wharves, keys and warehouses.” 

5. After prior acts providing for the laying out of the 
city of Baltimore and its addition to Jonestown, the Act of 

1745, chapter 45 was passed. This is the authority 
37 cited in a very considerable number of cases relating 
to wharfing rights in Baltimore. 

6. Chapter 28 of the Acts of 1753 constitutes additional 
legislation for Charlestown in Cecil County, and was en¬ 
acted for the encouragement of proprietors of water lots to 
build wharves and other conveniences for the better carry¬ 
ing on and promoting of trade in said town. 

7. Chapter 25 of the Acts of 1751, related to Georgetown. 
Its landing place was on Bock Creek, where, by Chapter 14 
of the Acts of 1745, provision was made for laying out a 
port occupying one acre from which tobacco might be 
exported. 

By Chapter 45 of the Acts of November, 1784, the legis¬ 
lature of Maryland, in authorizing an addition to George¬ 
town stated the purpose of the Act as follows: 

And granting to those who shall be proprietors of the 
lots fronting on the North side of Water Street the exclu¬ 
sive rights to ground and water on the South side thereof 
for the sole purpose of making wharves, without being 
allowed to erect any building thereon, and vesting a power 
in the Commissioners of Georgetown to improve by 
wharves for the public good, the land and water fronting 
Frederick, Fayette and Hay Streets (Kilty’s Laws). 
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Section 3 of this Act- gave the proprietors of the lots 
fronting on the North side of Water Stredt the right to 
“have and enjoy the exclusive right to the grOund and water 
on the South side of their respective lots foif the sole pur¬ 
pose of making wharves, but they shall not j be allowed to 
erect any buildings on the wharves so made bf them. ’’ 

8. By the cession act of 1791, Chapter 45j the Commis¬ 
sioners of the City of Washington were Empowered to 
license the building of wharves in the Potomac and Eastern 
Branch adjoining the city. Similar powers \^ere given the 
Commissioners and Port Wardens in connection with 
38 points in Maryland specifically designated as ports. 

As early as 1829, this matter of wharfing out in 
the Potomac River was presented to the Courts, and in 
the case of Kennedy v. The Corporation of Washington, 3 
Cranch C. C. 595, the cession act of 1791 alcove referred 
to and Section 7 of the Charter of the City of Washing¬ 
ton of May 15, 1820 were considered. In th^t case Ken¬ 
nedy moved the Court for a rule on the May^r, Board of 
Aldermen and Board of Common Council of! the City of 
Washington to show cause why a writ of mandamus 
should not issue to them commanding them to make such 
regulations as they might deem proper, prescribing the 
manner of erecting private wharves within tjie limits of 
the City of Washington. Kennedy had applied to the cor¬ 
porate authority of the city for leave to build a wharf on 
his lot and also for directions in regard to the plan and 
construction of the wharf, all of which they refused to 
give. By the Act of 1791 c. 45, Sec. 13, it whs provided 
“that the Commission aforesaid’’ (of the Citrp of Wash¬ 
ington, appointed under the Act of Congress of the 16th 
of July, 1790, 1 Stat. at Large, 130) “for the time being, 
or any two of them, shall, from time to time, uiitil the Con¬ 
gress shall exercise the jurisdiction and government within 
the said territory, have power to license the building of 
wharves in the waters of the Potomac, * * * but no 

license shall be granted to one to build a wharf before 
the land of another, nor shall any wharf be l^uilt in the 
said waters, without license, as aforesaid; and if| any wharf 
shall be built without such license, or different I therefrom, 
the same is hereby declared a common nuisance J” 

By the Charter of the City of Washington of the 15th 
of May, 1820, Sec. 7, the corporation has poster, among 
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other things, “to preserve the navigation of the Potomac 
and Anacostia Rivers adjoining the city, to erect, 

39 repair, and regulate public wharves, and to deepen 
creeks, docks and basins;’’ and “to regulate the 

manner of erecting, and the rates of wharfage at private 
wharves.” It was contended by the respondents that the 
power given to the corporation was a power to be exer¬ 
cised or not at its discretion, and according to its discre¬ 
tion and it was further urged that the power of the Com¬ 
missioners on this subject ceased to exist by its own limi¬ 
tations, by the assumption of jurisdiction by Congress on 
the 27th of February, 1801 (2 Stat. at Large, 103) and 
that the power given to the corporation, in relation to pri¬ 
vate wharves; was only to regulate the manner of erecting 
them, not to limit the extent of them or to interfere with 
the rights of the owners of land adjoining the river, and 
further that if they have the power under the Charter, it 
is a power to be exercised by them or not at their dis¬ 
cretion. The Court refused to issue the mandamus for 
the reasons above stated. 

There was no general law of the State of Maryland 
granting the right to a riparian proprietor to wharf out 
until the year 1862. In that year Maryland granted to 
the proprietor of land bounding on any of the navigable 
waters of the State the exclusive right to make improve¬ 
ments into the waters in front of his land and declared 
that these improvements were incident to the respective 
estates and should pass to the successive owners. Section 
39, Chapter 129 of the Maryland Acts of 1862. This Act 
of 1862 obviously conferred no rights upon the relators 
herein and the case of B. & 0. Railroad Co. v. Chase, et 
al., 43 Md. 23, cited by the relators, had to do with riparian 
rights in the city of Baltimore, defined by the Act of 1745, 
Chapter 45, hereinabove referred to, and the case of Gari- 
tee v. Baltimore, 53 Md. 422, likewise cited by the relators, 
considered and referred to the Act of 1862. The 

40 rights of the upland proprietors, involved in these 
two cases, were valuable property rights. They 

were rights originating in statutes which gave the upland 
proprietor the right to wharf out in the navigable streams 
in Maryland. The statement of the Court in the case of 
Shively v. Bowlby, supra, that “In Maryland, the owner 
of land bounded by tide water is authorized, according to 
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various statutes beginning in 1745, to buil<l wharves or 
other improvements upon the flats in front of his land, 
and to acquire a right in the land so improved,” undoubt¬ 
edly had reference not only to the Act of 18^2, but also to 
these private and special acts. j 

In as much as the acts of Maryland prior to the Act of 
1862 were acts for the benefit of private parties and to 
improve private lands at specific points and had no rela¬ 
tion to any general authority in the upland proprietor to 
take possession of or exercise any dominion over naviga¬ 
ble waters in the State of Maryland, the coiiimon law re¬ 
mained in force. This law gave to the owner of land front¬ 
ing on a navigable river a right of access froln his land to 
the river, but the right thus recognized, however, is not a 
title in soil below high-water mark, nor a r^ght to build 
thereon, but a right of access only, analogous to an abutter 
upon a highway. Shively v. Bowlby, supra . 

The Court is therefore of the opinon that under the law 
of Maryland, as it existed at the time of the Organic Act 
of 1801, the relators herein possessed no vested right to 
erect the wharf. | 

It having been concluded that the relators'have no right 
neither at common law, nor under the Compact of 1785 be¬ 
tween Maryland and Virginia, nor under the lafws of Mary¬ 
land as they existed at the time of the Organic Act 
41 of 1801 to wharf out into the Potomac River in front 
of their land, it remains to be determined whether 
or not under Section 403 of Title 33, U. S. C. A. they have 
such right. | 

Neither this act nor any previous act relating! to the erec¬ 
tion of structures in the navigable waters of | the United 
States manifested any purpose on the part of Congress to 
exercise the power to invest private persons with power to 
erect such structures within a navigable water of the United 
States wholly within the territorial limits of a S^ate. Cum - 
mings v. Chicago , 188 U. S. 410. Nor has that power been 
exercised by Congress to invest private persons with the 
right to erect wharves within the Potomac Rivei^ in the Dis¬ 
trict of Columbia. 

In the case of navigable streams wholly kvithin the 
boundary of a State, the State has the power to regulate 
the construction and location of wharves in such streams, 
and, in such cases, a permit issued by the Secretary of War 
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is to be exercised subject to such rules and regulations as 
the State may prescribe. This was the situation in the case 
of Cummings v. Chicago, supra. There the appellants 
brought suit against the city of Chicago for the purpose of 
obtaining a decree restraining the defendant, its officers 
and agents, from interfering with the construction of a 
dock in front of certain lands, owned by the plaintiffs, and 
situated on the Calumet River, within the limits of that city. 
The plans of the plaintiff for the proposed dock were 
recommended by the Chief of Engineers of the Army and 
the Secretary of War granted permission for the construc¬ 
tion of the dock. The ordinances of the city of Chicago 
required the permission of the Department of Public Works 
as a condition precedent to the construction of any dock 
within the limits of the city. It was held that the 
42 plaintiffs, notwithstanding the permission from the 
Secretary of War to construct the dock, must also 
obtain permission of the Department of Public Works and 
therefore the bill was properly dismissed. 

The Supreme Court in discussing the effect of this Act, 
Section 403, Title 33, U. S. C. A., at page 431 of the opinion 
said: 

“The effect of that act, reasonably interpreted, is to 
make the erection of a structure in a navigable river, within 
the limits of a State, depend upon the concurrent or joint 
assent of both the national government and the state 
government, i The Secretary of War acting under the au¬ 
thority conferred by Congress may assent to the erection 
by private parties of such a structure, but without such as¬ 
sent the structure can not be erected by them. But under 
existing legislation they must, before proceeding under 
such authority, obtain also the assent of the State acting by 
its constituted agencies .’ 9 

It is to be noted that here in the District of Columbia the 
United States owns the bed of the Potomac River and its 
shores between high-water and low-water mark. The Con¬ 
gress of the United States has full and exclusive power to 
legislate with respect to the property of the United States 
in the District of Columbia. It possesses the same power 
that the State has with respect to the navigable streams 
within its borders. By the Act of June 6,1924, as amended 
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(Section 71, Title 40, U. S. C. A., and supplement) Congress 
created a commission to be known as the National Capital 
Park and Planning Commission, and designated the Chief 
of Engineers of the Army, as a member of that Commis¬ 
sion. By Act of May 29, 1930, (Public No. 284, 71st Con¬ 
gress) Congress authorized the development and comple¬ 
tion of the George Washington Memorial Parkway, which, 
as we have pointed out, was to include th$ shore of the 
Potomac and adjacent lands from Mount Vernon to a point 
above the Great Falls on the Virginia side, apd specifically 
authorized the National Capital Park and Planning 
43 Commission, of which the defendant herein, Lytle 
Brown, as Chief of Engineers of the Army, was a 
member, to occupy such lands belonging to the United 
States as may be necessary for the development and pro¬ 
tection of said parkway. This certainly prohibits the use 
and occupancy of the shores of the Potomac River within 
the District of Columbia for any other purpose. It is con¬ 
ceded that this parkway will pass over and alc^ng the shores 
of the Potomac River in front of relators’ property. The 
proposed wharf, if constructed, will necessarily have to be 
removed before the parkway can be extended over and 
along that point. This is the situation that confronted the 
Secretary of War when he was called upon to ^rant permis¬ 
sion for the construction of this wharf. 

The Congress of the United States, in the exercise of its 
exclusive jurisdiction, has set aside property bf the United 
States fronting on the lands of these relators for a specific 
and definite purpose. If this Court should graht the prayer 
of the petition and issue its writ of mandamu^ today, then 
tomorrow the proper authorities of the Government may 
successfully invoke our aid to prevent the construction of 
the wharf. The Court is therefore asked to do a futile 
thing, if not to compel a wrongful act. Mandainus is a dis¬ 
cretionary remedy, largely controlled by equitable prin¬ 
ciples ; it will not be granted to promote a wroijig—to direct 
an act which will work public mischief; or which, while 
within the letter, disregards the spirit of the law. Duncan 
Townsite Company v. Lane, 245 U. 8. 308, affirming 44 App. 
D. C. 63. Mandamus will not be granted to compel a futile 
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act. City of Boulder v . Lewis , 21 Fed. (2d) 910, 912; 

44 U. S. v. Lapp, 224 Fed . 377, 380; In re Welch Manu¬ 
facturing Company, 201 Fed. 519, 520. 

In the case of the City of Boulder v. Lewis, supra, there 
was a petition for leave to file a petition for mandamus 
against Judge Lewis to compel him to grant an appeal from 
an order in an equity cause. The questions sought to be 
raised by the appeal had become moot. It was held that 
mandamus would not be granted to determine purely moot 
propositions of law. In the case of U. S. v. Lapp, supra, a 
deputy marshal, whose appointment had been revoked by 
the marshal, sought by writ of mandamus to compel the 
marshal to reinstate him. The Court denied the writ 
because the allowance of it would have been fruitless “ since 
it could have been voided by the marshal through, mere de¬ 
mand of a bond and notice that the appointment would, 
upon presentation of the bond, be revoked.’’ In the case of 
In re Welch Manufacturing, supra, the Company petitioned 
for a writ of mandamus to direct the Judge of the District 
Court for the District of Massachusetts to compel the wit¬ 
ness to answer certain questions put on cross-examination 
in an equity suit pending in the Court for infringement of 
a patent. The writ was denied, and the Circuit Court of 
Appeals hold that inasmuch as the questions were imma¬ 
terial and inconsequential, and that on ultimate appeal 
from a decision of the District Court on the merits of the 
bill they would not be considered and, therefore, of no 
effect, “it would be absurd that this Court should proceed 
here to a judgment which hereafter it would be sure to 
determine was ineffectual for any practical purpose. ’ ’ 

45 The petition for the writ of mandamus is denied, 
and to this ruling the plaintiffs are allowed an 

exception. 

0. R. LUHRING, 

Justice. 

46 Supreme Court of the District of Columbia. 

Thursday, March 24, 1932. 

Session resumed pursuant to adjournment, Justice 0. R. 
Luhring presiding. 

#'#****# 

This cause came on to be heard and was tried and sub¬ 
mitted, and after consideration it is by the Court this 24th 
day of March, 1932, 
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Ordered, That the petition of the United States of 
America on relation of Lncien H. Greathousb and Rebekah 

S. Greathouse be and the same is hereby dismissed, and 
the rule discharged and the respondents n^ay have their 
costs, to which the said petitioners except afid from which 
order the said petitioners by their attorneys give notice 
of appeal in open court, and it is 

Further ordered, That the appeal cost bofid be and the 
same is hereby fixed at One Hundred Dollars ($100) or 
Fifty Dollars ($50) cash, deposited with th6 clerk of this 
Court. 

I 

Memoranda . 

March 30, 1932.—$50 deposited in lieu of Appeal Bond. 

April 6, 1932.—Proposed Bill of Exceptions filed. 

47 Assignments of Error. 

. i 

Filed Apr. 6, 1932. j 

# # # * • • | * 

Now come the plaintiffs and assign as eritor the action 
of the Court in the following matters: j 

1. The Court erred in holding that the petition could not 
be maintained on behalf of the relators upon the facts as 
found by the Court. 

2. The Court erred in holding that the petition could not 
be maintained on behalf of the relators up<^n all of the 
evidence in the case. 

3. The Court erred in not issuing the writ as prayed in 
the petition. 

4. The Court erred in dismissing the petitio^i. 

5. The Court erred in refusing to admit in evidence 
proof of the fact that a permit had been issued by the 
Chief of Engineers on October 16, 1924, to| construct a 
wharf in the Potomac River in front of the l^nd immedi¬ 
ately adjoining the Greathouse property. 

6. The Court erred in refusing to admit Evidence that 
the Board of Supervisors of Arlington County had given 
permission to erect tanks on the Greathouse property upon 
application by the Sun Oil Company. 

7. The Court erred in admitting evidence! of matters 
which were taken under consideration by the Secretary of 
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War in his refusal to issue the permit involved in this 
ease other than matters connected with navigation. 

8. The Court erred in admitting in evidence defendants’ 
Exhibit 3, consisting of a resolution of the National Capital 
Park and Planning Commission purporting to take 

48 possession of part of the property involved in this 
suit. 

CHESTER S. LONG, 
PETER Q. NYCE, 

JOHN MARSHALL, 
SPENCER GORDON, 

s. w. McIntosh, 

Attorneys for Plaintiffs. 

Received a copy of the foregoing assignments of error 
this 6th day of April, 1932. 

: LEO A. ROVER, 

U. S. Attorney for the District of Columbia. 

Supreme Court of the District of Columbia. 

i Wednesday, April 27, 1932. 

Session resumed pursuant to adjournment, Honorable 
O. R. Luhring, Justice, presiding. 

####**# 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, plaintiffs by their attorney 
of record submit to the Court the Bill of Exceptions taken 
at the trial of this cause and pray that the same be signed 
and made of record nunc pro tunc, which is hereby accord¬ 
ingly done. 

49 Designation of Record. 

Filed Apr. 6,1932. 

*#*#••* 

The Clerk will please prepare the record on appeal in 
the above entitled cause, and include therein the following: 

1. Petition and exhibits. 

2. Rule to show cause. 

3. Answers of both defendants. 
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4. Joinder in issue. 

5. Opinion of Court. 

6. Judgment of Court, including notation of appeal and 

order fixing undertaking on appeal. | 

7. Memorandum of deposit of Fifty Dollars ($50) in lieu 
of undertaking on appeal. 

8. Assignment of errors. 

9. Memoranda of filing and submission of bill of ex¬ 
ceptions and of approval of same. 

10. Bill of Exceptions. 

11. This designation. 

CHESTER 1.1 LONG, 
PETER Q. NffCE, 

JOHN MARSHALL, 
SPENCER GORDON, 

S. W. McINTQSH, 
Attorneys /of Plaintiffs. 

Received a copy of the above designation |-,-. 

LEO A. R0VER, 

U. S. Attorney for the District of Columbia. 

50 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: ! 



I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 49, both inclusive, to be a |true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 78662 at Law, whereii* The United 
States of America on relation of Lucien H. Greathouse 
et al. are Plaintiffs and Patrick J. Hurley, as Secretary 
of War et al. are Defendants, as the same remains upon 
the files and of record in said Court. 

In testimony whereof I hereunto subscribe niy name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 10th day of May, 1932. j 

[Seal Supreme Court of the District of Columbia.] 

FEANK E. CUNNINGHAM, 

Clerk, 

By CHAS. B. COFLIN, i 
r • Assistant Clerk. 
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51 In the Supreme Court of the District of Columbia. 

At Law. 

No. 78662. 

United States of America ex Rel. Lucien H. Greathouse 
and Rebekah S. Greathouse, Plaintiffs, 

v. 

Patrick J. Hurley, as Secretary of War, and Lytle 
Brown, as Chief of Engineers, Defendants. 

BUI of Exceptions. 

Be it remembered that this case came on for hearing 
January 25, 1932, before Mr. Justice Luhring to try the 
issues herein. 

By consent of counsel the petition was amended as fol¬ 
lows: 

At the beginning of the description of the real estate in 
Paragraph 3, the words— 

44 thence north 61° 22' 30" west 100 feet to a point; thence 
south 13° 45' west 225 feet to the Potomac River” 

were amended to read: 

44 thence south 61° 22' 30" east 100 feet to a point; thence 
north 13° 45' east 225 feet.” 

In Paragraph 4 the date 4 4 the 20th day of August, 1929,” 
was amended to read 4 4 the 24th day of June, 1929”. By 
consent it was ordered that the answers stand to the pe¬ 
tition as so amended. 

At the opening of the case the following agreement was 
made by counsel: Counsel for the defendants admits that 
the construction of the wharf, fender piles, etc., as ap¬ 
plied for which is involved in this case will not obstruct 
navigation, and says that the decision of the Secre- 

52 tary of War declining to authorize such construc¬ 
tion was not by reason of any matter connected with 

navigation, but that the only thing that the Secretary had 
in mind was that the project was against public policy and 
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particularly opposed to the program contemplated by the 
Crampton Act and the proposed George Washington Me¬ 
morial Parkway. 

Counsel for the defendants also admittdd that the an¬ 
swer of the defendant General Lytle Browi} is correct and 
that the statements therein made may be us^d against both 
defendants. 

There was introduced in evidence as plaintiffs’ Exhibit 

1 a deed dated April 29, 1930, from Charles H. Greathouse 

and Mary C. Greathouse to Lucien H. Greathouse and 
Rebekah S. Greathouse. The description contained in this 
deed included the land described in the petition as amended, 
and was followed by the statement: j 

“and including all accretions, land and all pther riparian 
rights pertaining to any of land binding oik the Potomac 
River.” j 

i 

This deed had attached thereto and made p, part thereof 
a plat of survey, copy of which is attached hereto and made 
a part hereof. 

There was introduced in evidence as plaintiffs’ Exhibit 

2 a deed dated December 13, 1921, from Augustus S. 
Worthington and Louise Worthington t<} Charles H. 
Greathouse. This deed included the land described in the 
petition— 

“together with all the accretions, land an<^ all other ri¬ 
parian rights, pertaining to any of the land herein described 
and binding on the Potomac River.” 

There was introduced as plaintiffs’ Exhibit 4 a deed 
dated June 16, 1892, from Henry H. Wells, Trustee, to Au¬ 
gustus S. Worthington. This deed included the land de¬ 
scribed in the petition, together with other l^nd adjoining. 
The description of the land in this deed was as follows: 

53 “A certain tract of land in Alexahdria County, 
Virginia, part of the Rosslyn Farm, so called, Be¬ 
ginning for the same at a large chestnut Oak |;ree, standing 
on the edge of the Potomac River bottom, s^id tree being 
called for in the survey of the Mason lands n^ade by Lewis 
Carberry in 1857, being a corner to original lots numbered 
eleven (11) and twelve (12) of the subdivision] of the Mason 
land into lots; and running from thence witfy the division 
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line between lots eleven and twelve (said division line being 
the east line of Division Street extended) South 0° 15%' 
East 255.4 feet to the north line of Canal Street, thence 
along the north line of Canal Street extended S. 89° 13' W. 
1018.3 feet to a stone now planted; thence North 0° 47' W. 
89 feet to a point on the South 88° 30' East line of the 
boundary extended, thence along this line reversed N. 88° 
30' W. 18.4 feet to a stone planted at the corner of lot num- 
bered twelve (12) of the original tract; thence along said 
original boundary of said lot numbered twelve (12) N. 13° 
26' East 808.4 feet to the Potomac River; thence South 54° 
21%' East 1040.6 feet to the place of beginning containing 
twelve and forty one hundredths (12.41) acres (after de¬ 
ducting six-tenths (6/10) of an acre embraced in the 
County road running through a portion of the property) 
together with all the accretions, land, and all other riparian 
rights, partaining to any of the land herein described and 
binding on the Potomac River, including all land lying be¬ 
tween the above-described tract and said river (A) A sur¬ 
vey and plat made by D. J. Howell, dated June 15, 1892, 
is made part hereof, and is to be recorded in the land 
records of Alexandria County, Virginia.” 

A copy of the plat and survey referred to as introduced in 
evidence as a part of said Exhibit 4 is attached to this bill 
of exceptions and made a part hereof. 

By agreement of counsel it was admitted by the defend¬ 
ants that the wharf applied for was to be in front of the 
plaintiffs’ land. 

There was introduced in evidence as Exhibit 5 a certified 
copy of a dedication, dated September 22, 1860, by Richard 
Smith of certain land in Virginia, including the land in 
question, to which was attached a plat of survey made in the 
fall of 1835 and the spring of 1836 by Lewis Carberry, a 
copy of the material part of which is attached hereto and 
made a part hereof. 

54 The deposition of Peter Q. Nyce on behalf of the 
plaintiffs was then read in evidence. Mr. Nyce 
identified the signatures on certain contracts which were 
put in evidence as follows: 

Contract dated June 24, 1929, between Sun Oil Company 
and Charles H. Greathouse as plaintiffs’ Exhibit 6, By this 
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I 

contract Charles H. Greathouse agreed to ^ell to Sun Oil 
Company certain land, including the land described in the 
petition. The purchase price was to be $40,000, and the 
purchase was to be contingent upon— 

4 ‘ the issuance by the authorities of the Federal Government 
of such permits as are legally necessary for tljie construction 
of requisite wharves, piers, pipe lines and moorings out 
from and in front of said property into and in the Potomac 
River for the loading and unloading of tank barges and like 
vessels.” J 

i 

Charles H. Greathouse agreed in said contrjact that upon 
receipt of plans from Sun Oil Company he wpuld make ap¬ 
plication for the permit “at his own optionj either in his 
name or in the name of Sun”. By its termjs the contract 
was to expire December 31, 1929. 

Contract dated November —, 1929, between Charles H. 
Greathouse and Sun Oil Company, as plaintiffs’ Exhibit 7. 
By this contract the expiration date of the contract of June 
24, 1929, was extended to April 5, 1930. 

Contract dated May 9, 1930, between Luc^en H. Great- 
house and Rebekah S. Greathouse and the $un Oil Com¬ 
pany as plaintiffs’ Exhibit 8. This contract described the 
land as set forth in Paragraph 3 of the petition, repeated 
the terms of the contract of Charles H. Greathpuse with the 
Sun Oil Company, and extended the expiration date to 
August 1, 1930. | 

Contract dated August 1, 1930, between Lucien H. Great- 
house and Rebekah S. Greathouse and Sun Oil| Company as 
plaintiffs ’ Exhibit 9. By this contract the provisions 
55 of the earlier contracts as to the sale of fhe land were 
repeated and the termination date was extended to 
April 30, 1933. This contract further provided: 

“Second, (b) The purchase of the property outlined in 
this paragraph ‘Second’ hereinabove is expressly condi¬ 
tioned upon the granting prior to April 30, |933, by the 
properly constituted authorities such permits and permis¬ 
sion as are legally necessary for the construction of req¬ 
uisite wharves, piers, pipe lines and mooring^, out, from 
and in front of said property into and in the Poiomac River 
for the loading and unloading of tank barged and other 
like vessels. 



42 


THE TJ. S. OF A. EX EEL., ETC., VS. 


“(c) Should the application for permits or permission 
to construct a wharf be not determined finally prior to 
April 30, 1933, then the parties of the first part hereby 
grant to second party the exclusive right and option to ac¬ 
quire the real and personal property described in this para¬ 
graph ‘second’ hereof for an additional period of three 
years from April 30, 1933, Provided that during such three 
year renewal period Second Party shall have the right on 
giving at least ninety days notice in writing previous to the 
end of any yearly period, to withdraw from the contract, 
but that at any time wdiile such option is in force, party of 
the second phrt is obligated to purchase the property if 
all necessary permits and permissions described above are 
granted. 

* # • * « * # 

“Seventh. * * * Parties of the first part further agree 
to continue their efforts and make every further reasonable 
endeavor to deliver or cause to be approved, assigned and 
delivered to second party permit or permission to construct 
a wharf in the Potomac River opposite the land owned by 
parties of the first part by prosecuting to the courts of last 
resort, if necessary, their right to said permit or permis¬ 
sion. Parties of the first part shall have all benefits and 
inchoate rights resulting from the efforts of party of the 
second part to obtain permits” (Exhibits 7, 8, 9, testimony 
Rebekah S. Greathouse, 37, 38, 39). 

Mr. Nyce further testified that Charles H. Greathouse 
is the father of Lucien H. Greathouse, the relator in the 
suit; that the contract dated August 1,1930, between Lucien 
H. Greathouse and Rebekah S. Greathouse and Sun Oil 
Company, introduced as plaintiffs’ Exhibit 9, is in full force 
and effect; that Peyton S. Cochran prior to the time 
56 of the suit has generally represented Sun Oil Com¬ 
pany in their dealings with the Greathouses, in their 
dealings with the War Department, and the witness thinks 
he also had some negotiations with the Park and Planning 
Commission in the early stages, that Peyton S. Cochran was 
authorized to do that. 

Upon cross-examination by Mr. Fihelly Mr. Nyce testi¬ 
fied that Mr. Cochran is still with the Sun Oil Company 
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and still functions in the District of Columbia, that he was 
active during the time that witness was applying for the 
permit before the War Department. 

i 

Q. Do you know why it was, Mr. Nyce, tljat the Sun Oil 
Company did not file this suit rather than Mr. and Mrs. 
Greathouse? A. Under the terms of the agreement the re¬ 
sponsibility of bringing suit was placed u]j)on the Great- 
houses and the Sun Oil Company is abiding by the terms 
of that agreement. 


The witness stated that he referred to the last agreement, 
and he pointed out Paragraph 7 of the contract of August 
1, 1930, which has been quoted above in this bill of excep¬ 
tions. He stated that the application of the Sun Oil Com¬ 
pany for a permit was before the Secretary of War or the 
Chief of Engineers and had not been acted on by these 
officials on August 1, 1930. 

Rebekah Scandrett Greathouse, being called as a wit¬ 
ness for the plaintiffs testified that she is one of the re¬ 
lators in the case, that she is an attorney and has been one 
since 1925, that she represented Mr. Charlbs Greathouse 
in negotiations with the Sun Oil Company j\pril 5, 1930, 
and before that time, that she is familiar with the applica¬ 
tion that was being made to the Chief i of Engineers 
57 for a wharf on the Greathouse property, that Mr. 

Cochran was the manager of the Sun t)il Company, 
that she had her dealings with Mr. Cochran as agent in fact 
of the Sun Oil Company, that she is familiar fwith the four 
contracts that were introduced with the testimony of Mr. 
Nyce, that she is familiar with the fact that tliere is an in-, 
tervening period of about one month betweejri the second 
and third contracts, that prior to the expiration of the 
second contract that Mr. Greathouse made sble had an ar¬ 
rangement with Mr. Cochran as representative of the Sun 
Oil Company that these contracts would be l^ept in force 
until such time as final decision was reached in the matter, 
that this was an agreement between Mr. Greathouse and 
the Sun Oil Company represented by the witness and Mr. 
Cochran, that by ‘ 4 final decision” she meant pnal decision 
by the courts, or until the matter was disposed of alto¬ 
gether, that after the deed from Mr. Greathbuse, Sr., to 
the witness and her husband they continued in force the 


i 




44 


THE U. S. OF A. EX EEL., ETC., VS. 


same agreement that had been pending before, that this was 
confirmed by the first written contract of the witness and 
Mr. Lucien Greathouse with the Sun Oil Company, that 
when they acquired the property the agreement of Mr. 
Charles H. Greathouse to sell was still in force, that Lucien 
H. Greathouse, the relator, is the husband of the witness, 
that they are the same Lucien H. Greathouse and Rebekah 
S. Greathouse mentioned in the deed from Charles H. Great- 
house, that they have never conveyed the property to any¬ 
one else since they got that deed, that they have no knowl¬ 
edge of any of their predecessors in interest having ever 
transferred any of this property or rights appertaining 
thereto to the United States or to any other body politic, 
that at the present time Mr. Lucien Greathouse is conduct¬ 
ing a coal business on the property, that there is a side¬ 
track there and he has a coal yard where he brings in coal 
and loads his coal, and a small office across the road 
58 and he sells coal and delivers it from there, that he 
began doing that before the witness and Lucien H. 
Greathouse actually bought the property under lease from 
his father and that he has been doing that ever since they 
owned it, that shortly after Mr. Charles Greathouse bought 
the property he built a service station on the property and 
conducted the business for some time, that the property 
that Mr. Charles Greathouse owned was just about twice 
as large as the property that the relators now own, that 
the service station was on the part that the relators bought, 
that Mr. Greathouse, Sr., built a road down to the river 
flat, that there is quite a precipice there and part of the 
land is a good deal lower, and he constructed a road to get 
access to that lower part, that it has never been completed 
but the grading is done. 

On cross-examination Mrs. Greathouse testified that the 
coal yard and the filling station were not close to the water, 
that they are on the same property, that they are on a hill 
and the river is some distance down below, that the two 
businesses were near the street. 

The relators then offered in evidence as Exhibits 10 and 
11 two certificates which showed that permission had been 
granted by the Supervisors of Arlington County to erect 
tanks on the property. Upon objection by the defendants 
these exhibits were excluded as irrelevant, and an excep¬ 
tion was allowed. 
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The defendant General Lytle Brown was called as a 
witness on behalf of the plaintiffs, and testified that he is 
Chief of Engineers, United States Army, that he was the 
Chief of Engineers to whom application w^s made for a 
wharf opposite what is known as the Greathouse property 
on the Virginia side of the Potomac River, ^hat he held a 
hearing on this application and passed on tie application 
in his official capacity. 

I 

59 By the Court: j 

Q. This is a navigable stream, is it? A. "Sfes, sir. 

There was introduced as plaintiffs’ Exhibit 12 the recom¬ 
mendation of General Lytle Brown as Chief jof Engineers 
to the Secretary of War. This was in word£ and figures 
as follows: j 

“7510. (Sun Oil Company.) 48i 

Subject: Application for Permit to Construe^ Wharf and 
Fender Piles in Potomac River About 400 yards Above 
Key Bridge, Near Rosslyn, Va. j 

ls£ Ind. J 

“Office C. of E., August 7,1930. 
To the Secretary of War: 

i 

“1. The Sun Oil Company of Baltimore, Maryland, has 
made application for permission, under Section 10 of the 
River and Harbor Act of March 3, 1899, to construct a 
wharf in the Potomac River at a site on the Virginia shore 
just above the Key Bridge. The purpose of the wharf 
is to furnish access by water to the development which the 
company proposes on the shore. | 

“2. A public hearing to consider this application was 
held by me on May 9,1930, at which time a strenuous oppo¬ 
sition to the issuance of a permit was made. The oppo¬ 
nents are fearful that the development ashore t|o be served 
by the wharf will destroy the scenic beauty of the Potomac 
and will also interfere with the proposed Georgy Washing¬ 
ton Memorial Parkway recently authorized by Congress. 
Protests have been received from the National Capital Park 
and Planning Commission, the Fine Arts Commission, in- 
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dividual Members of Congress, and local residents in the 
vicinity of the development. 

“3. However, there has not been a single objection to 
the construction of the wharf from the standpoint of navi¬ 
gation. In an analogous situation, the Attorney General, 
in an opinion, April 6, 1909, held that the Chief of Engi¬ 
neers and the Secretary of War should not consider objec¬ 
tions which do not directly relate to navigable waters and 
their use for interstate and foreign commerce; and that 
such objections should not prevent the approval of the plan, 
provided it would otherwise have their approval. Accord¬ 
ingly, since tbe protests which have been made in this par¬ 
ticular case are not based on the effect which the proposed 
wharf may have on navigation, they do not in my opinion 
justify withholding approval of the application. 

4 ‘4. Some objection has been made as to the ownership 
of the bed of the Potomac River, it being contended that 
the Sun Oil Company not being the owner thereof has 
no right to build the wharf out into the river. This 
60 phase of the matter does not require any special 
consideration as the Supreme Court of the United 
States has held that a permit issued by the War Depart¬ 
ment does not give any property rights either in real estate 
or material or any exclusive privileges; that it does not 
authorize any injury to private property or invasion of 
private rights, or any infringement of Federal, State or 
local laws or regulations, nor does it obviate the necessity 
of obtaining State assent to the work authorized. The 
Sun Oil Company has secured all the authority that is 
necessary to build its establishment on the shore in Vir¬ 
ginia. 

4 4 5. This application has been before this Department 
since October, 1929, during which time it has been given 
very careful consideration. The data submitted by both 
proponents £tnd opponents have been thoroughly studied 
and after mature deliberation I have come to the conclusion 
that my power under the existing law, Section 10 of the 
River and Harbor Act of March 3,1899, precludes me from 
taking into consideration the objections raised by the oppo¬ 
nents with a view to withholding approval of the applica¬ 
tion solely upon the grounds of such objections. Further 
delay on my part would be an abuse of my authority and a 
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deprivation of the rights of citizens under f;he law. The 
prevention of the proposed development in t|he interest of 
the beautification of the National Capital and its environs 
is a matter to be determined by other agencie^. 

“6. I therefore recommend that the construction of the 
wharf be authorized in accordance with the provisions of 
the aforementioned Section 10, subject to thei conditions in 
draft of instrument which I have signed. 

“LYTLE BROWN, 
“Major General, Chief of Engineers. 

“4 Inclos., viz., Permit, with Sub. 1 of Serial 61—tracing 
attached. Permit, with Sub. 2 of Serial 61—plan attached. 

“Office Chief of Engineers, Aug. 18, 1930. iSubs. 61/1-2, 
48/2-3 accpg. j 

M. & R. Div., Aug. 15, 1930, Off. Sec. War.—Returned 
to Chief of Engineers without approval of Se^. War.” 

i 

With this application was a form of permit tc| the Sun Oil 
Company of Baltimore, Maryland, to construct a wharf 
and fender piles in the Potomac River about 400 yards 
northwest of Key Bridge near Rosslyn, Virginia. 
61 This permit was signed August 7, 19&0, by Lytle 
Brown, Major General, Chief of Engineers, and bore 
a space for signature by the Secretary of War I and was not 
signed by the Secretary of War. | 

On cross-examination General Brown produced the appli¬ 
cation made for the permit, which was introduced as re¬ 
spondents’ Exhibit 1, as follows: 

“District Engineer’s Office, " j 

United States Army, 

Washington, D. C. 

i 

“Gentlemen: 

“We request a permit for the construction j of a wharf 
and fender piles as shown on the attached, plan^ to be built 
in the Potomac River approximately 400 yards above the 
Key Bridge at Rosslyn, Virginia. We own |he land in 
front of which the wharf will be built. 

Very truly yours, | 

SUN OIL COMPANY, 

By J. N. PEW, Jr., 

V ice-P resident. 9 9 
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General Brown testified on cross-examination that the 
property is above Key Bridge, and that the plans as sub¬ 
mitted to General Brown would not interfere with the navi¬ 
gation in the Potomac River. 

B. N. Smith, being called as a witness for relators testi¬ 
fied that he is in the real estate business, that he is forty- 
seven years old, that he lives at Arlington, Virginia, that 
he lived there when he was a boy, that he has lived there 
since he was about six years old, that as a boy he went down 
to the shores of the Potomac River and on the aqueduct 
bridge, that he was around there a good deal and that he 
has been there since frequently, that he is familiar with the 
piece of land on the Virginia shore above the present 
62 Key Bridge that was known as the Worthington 
tract. 

Q. Are you able to say from your observation, Mr. Smith, 
going through these years, whether or not any increase in 
that land out into the river was gradual or not? A. Well, 
it has been so gradual I never realized there had been any 
increase there. 

Q. Then you would say it was gradual? A. Yes, very 
gradual. 

That the tract that is spoken of as to the Worthington tract, 
the witness understands, part of it is the same as the pres¬ 
ent Greathouse tract. 

On cross-examination Mr. Smith stated that he had been 
going over the old Aqueduct Bridge pretty frequently ever 
since about 1892, that he went back and forth to school, that 
he has never examined any surveys or maps with reference 
to this particular section of the river that w T e are concerned 
with, that he is not acquainted with what is known as the 
Carberry survey or map, that he has not examined any of 
the maps in the District Surveyor’s office here in Washing¬ 
ton or any of the maps of the Geodetic Survey with respect 
to the high water or low water mark on the river during the 
last fifty years or prior to that time. 

Q. Have you ever made any personal examination of the 
shores of the river since 1892, with respect to what accre¬ 
tion has been made, if any? A. Well, I have made an 
examination. I have made an appraisal all along the river 
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banks, but I made no examination according t|o the accretion. 
Q. You just appraised the river? A. Yesi 

Q. You are not able to tell us duririg the last fifty 

63 years the extent of the accretion, if any, over this 
particular tract that we are concerned with, the 

Worthington tract, in front of that particular tract? A. 
No. I never realized there had been any accretion. 

j 

That he had not been aware of any change i4 the course of 
the river since Key Bridge was put up and erected, that he 
does not know that there has been any change above Key 
Bridge and right in front of this property, that he is not 
familiar with what the high water mark wa^ on the river 
from 1792 on. 

Hilliard C. Myers, being called as a witness J for the plain¬ 
tiffs, testified that he owns a tract adjoining the tract now 
held by Lucien Greathouse and his wife, that this tract was 
part of the original Worthington tract. There was then 
offered in evidence on behalf of the plaintiffs |as Exhibit 13 
a letter from J. A. O’Connor, Major, Chief <j)f Engineers, 
on the letterhead of the War Department, to H. C. 

64 Myers, and an attached permit to construct a pile 
and timber platform with a canoe houseL runway and 

float in the Potomac River at Rosslyn, Virginia, at a point 
about 1500 feet upstream from the Francis Scott Key 
Bridge, dated October 16, 1924, with plat attached. This 
was objected to as immaterial and was excluded, and an 
exception granted. j 

i 

The plaintiffs then rested. 

Lieut. Colonel U. S. Grant, 3rd, was called ^s a witness 
for the defendants and testified that he is the Director of 
the National Park and Planning Commission, chairman, 
a member and the executive officer, that he is also Director 
of Public Buildings and Public Parks, that he spoke to and 
discussed with the Secretary of War the matter of build¬ 
ing the wharf applied for by Sun Oil Company. 

Q. State whether or not at that time you discussed with 
him and showed him certain plans in connection with the 

4—5692a 
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Crampton Act and the land over which and through which 
the park itself would go or would have to go. 

Counsel for the plaintiffs objected to this question on the 
ground that any testimony relating to anything that the 
Secretary of War considered other than questions of navi¬ 
gation would be irrelevant. This objection was overruled 
and an exception granted. The witness thereupon con¬ 
tinued his testimony as follows: 

That he took up with the Secretary of War the plans that 
had been made for the development of this parkway on the 
basis of which the Crampton Act of 1930 was drafted, 
and showed him that the project which had been author¬ 
ized would comprise not only the land to which the Gov¬ 
ernment claimed title along the shore but also a portion 
of private property where the Sun Oil Company were 
planning to make their development, and that it was a 
very essential part to carry out the project because 
65 it included a small valley that offered the best op¬ 
portunity for a connection between the shore drive 
and the highway on the upper heights, and asked him or 
presented to him that the War Department should not 
grant a permit for a structure on land claimed by the 
United States which the United States was going to use 
for its own purposes and which our Commission was desig¬ 
nated to so use and take possession of, that the general 
plan for the development of a parkway out of the Cramp¬ 
ton Act is the same plan which is now in force, that there 
have been minor modifications in various places but no 
substantial modification, that a considerable portion of the 
Greathouse property was to be taken under those plans, 
in fact enough of it to indicate that the Government might 
have to buy most of it, nearly all, that it was part of the 
plan that there should be a road going all the way from 
the Highway Bridge along the shore to the Key Bridge 
and under the Key Bridge up to Chain Bridge, and that 
connection between that lower level park drive and the 
high level drive, or the county road I suppose it is com¬ 
ing into Rosslyn, could best be made up this narrow valley 
which lies within the limits of the Greathouse property, so 
that it was necessary for us not only to contemplate buying 
the part of the Greathouse property on the shore but we 
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would have to buy the upper part of it alscj, that the road 
would be located along the shore with spa^e enough only 
between it and the shore to not make it too dangerous for 
people going over the edge, and not subjected to injury by 
the river, that it is on the Virginia side of t|ie river, that a 
resolution was recently passed by the National Park and 
Planning Commission in connection with property in front 
of the Greathouse property and also as pa^t of the plans 
which the witness has mentioned here in furtherance of the 
Crampton Act. 

There was then introduced in evidence defendants’ 
66 Exhibit No. 3 over objection by the plaintiffs that 
said exhibit was immaterial, which objection was over¬ 
ruled and to which an exception was allowed. Said ex¬ 
hibit was in words and figures as follows: 

“Resolution Passed at the Regular Meeting of the National 
Capital Park & Planning Commission on September 24- 
26, 1931, Taking Possession of Certain Property Belong¬ 
ing to the United States Situated North of Key Bridge 
for the George Washington Memorial Parkway. 

“Whereas, under the Act of Congress datecji June 6,1924 
and the Act of May 29, 1930, and other applicable Acts, 
Congress authorized, adopted and directed | various pro¬ 
visions and requirements for the establishment, develop¬ 
ment and maintenance of the Park and Playground System 
of the National Capital, including a parkwayj as provided 
therein from Mount Vernon to Great Falls, on the Potomac 
River, and 

“Whereas, under the provisions of the Acj; of May 29, 
1930, this Commission was authorized to occupy such lands 
belonging to the United States as may be necefesary for de¬ 
velopment and protection of the said parkway, and 

“Whereas, the United States is the owner of various 
lands which will be occupied in whole or in part by or which 
are contiguous to the said parkway as defined and set 
forth in said Act, including portions of the hep. of the Po¬ 
tomac River within the District of Columbia. 

“Therefore this Commission upon investigation finds 
that the occupation of such lands, a full description of 
which is hereto attached and made a part hereof, is neces- 



52 


THE U. S. OF A. EX REL., ETC., VS. 


sary for the development and protection of the said park¬ 
way, and this Commission therefore in accordance with the 
authority granted it by Congress, does hereby take posses¬ 
sion of, and occupy, the said lands hereinafter described 
by actual survey which will include to center of the line 
of channel of the Potomac River in the District of Colum¬ 
bia, for the various purposes and intents as set forth in 
the said Act of Congress, and that such possession and 
occupation thus referred to, be complete and exclusive, 
and that a copy hereof be posted upon each of the group 
parcels of land hereinafter described; 

Parcel 5—North of Key Bridge. 

“Beginning for the same at a point in the Westerly line 
of the United States Reservation situated in Rosslyn, Vir¬ 
ginia, at the South end of the Francis Scott Key Bridge, 
said point being located North 3° 13' 16" East, 346.14 feet 
from the Southwest corner thereof; thence leaving the 
Westerly line of said United States Reservation, and 
running along the High-water line of 1863, as defined by 
United States Coast Survey chart number 910a, the fol¬ 
lowing fifteen courses and distances: 

67 “South 57° 37' 11" West, 32.41 feet; North 81° 54' 
23" West, 49.08 feet; North 71° 59' 57" West, 70.96 
feet; North 65° 45' 32" West, 366.09 feet; North 54° 24' 58" 
West, 93.49 feet; North 63° 06' 26" West, 115.74 feet; North 
66° 27' 37" West, 145.07 feet; South 85° 53' 16" West, 47.55 
feet; North 32° 48' 38" West, 57.47 feet; North 61° 13' 40" 
West, 85.12 feet; North 59° 45' 28" West, 92.46 feet; North 
75° 37' 34" West, 104.13 feet; North 63° 04' 22" West, 
183.26 feet; North 62° 37' 17" West, 185.84 feet; North 
70° 52' 30" West, 121.91 feet to a point on the High-vrater 
line of 1931 of the Potomac River; thence leaving same 
and running due North 293.0 feet, more or less, to the 
maximum depth contour of the Potomac River, as defined 
by United States Coast and Geodetic Survey Chart 560, 
dated July, 1931; thence with same in a southeasterly di¬ 
rection to the intersection of same with the prolongation 
of the above mentioned Westerly line of the United States 
Reservation; thence with same South 3° 13' 16" West, 
518.0 feet, more or less, to the High-water line of 1931 of 
the Potomac River; thence with the Westerly line of the 
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United States Reservation, South 3° 13' l|6" West 53.55 
feet to the point of beginning. 

“I hereby certify that the above is a true and exact copy 
of a resolution passed by the National Capital Park and 
Planning Commission at its regular meeting held on Sep¬ 
tember 25, 1931. 

[seal.] “T. S. SETTLE, 

‘\Secretary.” 


The witness, Lieut. Colonel Grant, further testified that 
it was the intention to take possession of all 1 of the land to 
which the United States had title between |the privately- 
owned property and the center of the channel, that this 
land has been staked out, that copies of the resolution were 
ordered to be placed on the stakes within the grea described 
in the resolution, and that the witness had a report that 
they had been placed, that the area in question was de¬ 
scribed and sent to the Attorney General for the purpose 
of having suits filed under the Act of 1912, that the wit¬ 
ness thinks that this description was sent before January 
10; that is his recollection. 

Upon cross-examination the witness testified as follows: 

By Mr. Gordon: 1 

Q. In your conversations with the | Secretary of 


68 War, did you discuss with him thd question .of 
whether or not if the wharf were built it would pre¬ 
vent the Government from condemning the property with 
the wharf? A. I don’t remember that that question arose. 
The question was that the wharf should not ]be allowed to 
be built on Government land which the Government wanted 
for its own purpose. 

Q. In your discussions with the Secretary of War did 
you say anything about the proposed presence of the tanks? 
A. Yes. It was acknowledged that that woqld be an un¬ 
desirable feature in many ways and woulj necessarily 
have its effect on the cost of the project; bi^t, of course, 
that being on private property had nothing specific to do 
with the wharf. There was no way the Secretary of War 
that we saw could very well prevent the bui|lding of the 
tanks. I 
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Q. Well, didn’t you call to the attention of the Secretary 
of War the fact that if the wharf permit were not given, 
the tanks would not be built because they were to be con¬ 
nected with the wharf? A. I feel that is so speculative 
that it is not something that is easy to answer in evidence. 

By the Court: 

Q. The question is, did you discuss that feature of it 
with the Secretary of War? A. Yes, sir; it was men¬ 
tioned—a possible influence of refusing the wharf permit 
was considered. 

By Mr. Gordon: 

Q. If the tanks were built it would increase the amount 
the Government would have to pay for the property, would 
it not? A. The Government when it condemned the prop¬ 
erty would have to buy the tanks. 

69 Q. Bid you mention that to the Secretary of War? 

A. I think that was mentioned. 

The witness testified further that he did not obtain a per¬ 
mit from the Chief of Engineers and the Secretary of War 
to block the channel to the middle, that there is no intention 
of blocking it* that we are taking possession of it for this 
project but when anything that is proposed to be done that 
would affect navigation comes along, of course, we will 
consult with the Chief of Engineers, that wre have made no 
application to the Chief of Engineers yet for any construc¬ 
tion to the middle of the river, that there is an item in the 
Governor’s budget in regard to an appropriation by the 
State of Virginia for its share of the park above Key 
Bridge, that this budget is before the Virginia Legislature 
now, that there has been no appropriation made, that the 
witness has a letter from the Governor that the item that? 
the witness spoke of as being in the Governor’s budget w^as 
$25,000 if Arlington County w T ould match it. 

Charles William Eliot, 2nd, being called as a witness for 
the defendants, testified that he has been the Director of 
Planning to the National Capital Park and Planning Com¬ 
mission since July, 1930, that previous to that he was City 
Planner to the same Commission since August, 1926, that 
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before and since the Crampton Act was passed the staff of 
the Commission has been engaged in the preparation of 
detailed plans for the parkway for the whole distance from 
Mount Vernon and Fort Washington to Gr^at Falls, that 
the work has been followed by detailed surveys for a very 
large part of that territory, including trian^ulation, some 
property surveys and some contour surveys, that nego¬ 
tiations have been entered into with a very large number 
of property owners to the land purchasing officer of the 
Commission, that in the case of the negotiations, to further 
them, a special association known ab the George 
70 Washington Memorial Parkway Association has 
been organized as a non-profit incorporated agency 
in the District of Columbia, that the Commission has re¬ 
ceived the cooperation of the Maryland legislature in so far 
as the strictly Maryland projects, exclusive ofj the Potomac, 
are concerned under the Crampton Act, that in the case of 
Virginia, as was already brought out, no act 6i the legisla¬ 
ture has been passed, that the Act provides, however, that 
private parties may contribute as well as the states, and 
that is the reason why a private group has organized this 
Memorial Association to raise funds to match the Federal 
contribution, that Analostan Island is about ^he same dis¬ 
tance below the bridge as the Greathouse property is above 
Key Bridge, that in pursuance of the Crampton Act the 
Roosevelt Memorial Association has acquired Analostan 
Island and has offered to donate it to the llnited States 
Government and the bill has been introduced in both 
Houses of Congress to accept it as a gift as a| part of this 
project, that under the terms of the Crampton Act the 
Mount Vernon Memorial Highway is to becoihe a part of 
this George Washington Memorial Parkway, that the 
Bureau of Public Roads which has the; construction of that 
project has condemned some properties on th^ lower river 
for that work, that the witness knows of no cash above Key 
Bridge where condemnation has been entered, that there 
has been none north of the Memorial Bridge, that Analo¬ 
stan Island was ordered condemned but the suit was with¬ 
drawn because of the action of the Roosevelt Memorial 
Association, that there is quite a tract at the JKey Bridge 
head which is already in Government ownership, that the 
right of way for the new Memorial Highway is pot less than 
200 feet wide and extends, except at Alexandria and at 
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Wellington Ferry, to the river, that part of that property is 
not yet completely in Government control, and it is the 
understanding of the witness that the Bureau of 

71 Public roads contemplates completion of that work, 
that the Memorial Highway is there for anybody to 

see, that under the provisions of the Crampton Act it is an 
integral part of the George Washington Memorial High¬ 
way, that it extends from the Memorial Bridge to Mount 
Vernon approximately fourteen miles and constitutes about 
a quarter of the total project for the George Washington 
Memorial, that it has been open for use on Sundays and on 
Saturdav afternoons, that the witness understands it is to 
be open for all times about February 1, that it was open to 
the public for the first time a week ago Saturday. 

Hugh H. Stahl, being called as a witness for the defend¬ 
ants, was shown defendants’ Exhibit 3 and testified that he 
posted copies of the resolution contained in Defendants’ 
Exhibit 3 on the Greathouse property, together with Mr. 
Settle and Mr. 0 ’Brien, that Mr. Settle is the legal adviser 
(the witness is not sure) to the Commission, that the wit¬ 
ness does not know whether Mr. Settle is the Secretary of 
the Commission or not. 

By the Court: 

Q. What did you do about notices on the Greathouse 
property? You didn’t have to put them there. You weren’t 
homesteading anything there, you know. 

Mr. Fihelly: That is true, your Honor. 

The witness continued his testimony by saying that they 
visited the Greathouse property and tacked these notices 
on stakes which had been driven in the ground, that the 
stakes were on the land, that the stakes were in a line devi¬ 
ating a distance of about seventy-five or a hundred feet 
from the present shore line of the Potomac River, that the 
stakes were not in a straight line, that the witness didn’t 
place the stakes there, that they were placed there by the 
witness’ office as being on the high water line of the Potomac 
River of 1863, that there was land between this line 

72 and the river that was not there in 1863, that the 
stakes referred to followed the meanderings of the 

river along the 1863 line. 
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By the Court: j 

Q. Did you see that old chestnut oak tre£? A. No, sir. 

Q. Is that still there? A. No, sir, that is liot there. 

Q. Is there any place to indicate where it jwas, any mark 
or stone? A. Well, it can be replaced by a survey, by using 
the distances in the deed. The same point| can be repro¬ 
duced. 

The witness continued his testimony bV saying that 
about three copies of the resolution were put up, maybe 
more, that he does not remember the exact number. 

On cross-examination the witness testified t^iat there were 
trees around the line where these notices were put, that he 
went among the trees to place his notices <j)n the stakes, 
that the trees were not little bushes, that the^ were reason¬ 
ably large, good-sized trees. 

, I 

Thereupon the defendants rested. 

The case was then argued and was submitted and taken 
under advisement by the Court. j 

Thereafter briefs were filed by the parties, and on March 
7th, 1932, the Court filed an opinion reciting} certain facts 
as found by the Court and holding that updn these facts 
the petition for the writ of mandamus should be denied. To 
this opinion and ruling the plaintiffs excepted \ Thereafter, 
on March 24, 1932, the Court entered an order dismissing 
the petition and discharging the rule to show cause, to 
which order the plaintiffs excepted. All of the exceptions 
stated in this bill of exceptions were allowed d^d then and 
there entered upon the minutes of the Court. The 
73 foregoing is the substance of all the testimony bear¬ 
ing upon the exceptions herein reserved on behalf of 
the plaintiffs. 

And thereupon, and as said exceptions were duly noted 
and allowed as aforesaid as they were taken dud duly en¬ 
tered upon the minutes of the Court, and becaluse the mat¬ 
ters and things hereinabove recited are not matters of 
record, in order to make the same a part o^ the record 
herein, which is hereby ordered, so that the plaintiffs may 
have their case reviewed on appeal, the plaintiffs by their 
attorneys move the Court to sign and seal th^s, their bill 
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of exceptions, to have the same force and effect as if each 
of said exceptions had been separately signed and sealed, 
which motion is granted by the Court, and thereupon the 
plaintiffs tender this their bill of exceptions and request 
the Court to sign and seal the same, which is accordingly 
done, now for then, this 27th day of April, 1932. 

0. R. LUHRING, 

Justice. 

Approved. 

CHESTER S. LONG, 

PETER Q. NYCE, 

JOHN MARSHALL, 

SPENCER GORDON, 
s. w. McIntosh, 

Attorneys for Plaintiffs. 

LEO A. ROYER, 

United States Attorney. 

(Here follow plats marked pages 74, 75, and 76.) 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5692. The United States of America on relation of 
Lucien H. Greathouse and Rebekah S. Greathouse, appel¬ 
lants, vs. Patrick J. Hurley, as Secretary of War, and Lytle 
Brown, as Chief of Engineers. Court of Appeals, District 
of Columbia. Filed May 17, 1932. Henry W. Hodges, 
Clerk. 
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No. 5692 

Special Calendar. 

THE UNITED STATES OP AMERICA on Rela¬ 
tion of Lucies H. Greathouse and RebbIkah S. 
Greathouse, Appellants, 

v. | 

PATRICK J. HURLEY, as Secretary of Wp, and 
LYTLE BROWN, as Chief of Engineers, Appel¬ 
lees. j 

— 

i 

BRIEF ON BEHALF OF APPELLANTS. 

i 

Statement of Facts. 

This is an appeal from the decision (R. 19) 
Supreme Court of the District of Columbia 




1 w 



2 


a writ of mandamus to compel the appellees to issue 
a permit for the construction of a wharf in the Poto¬ 
mac River on the Virginia shore adjacent to the lands 
owned in fee simple by the appellants (R. 21). 

Appellants’ title was derived through mesne con¬ 
veyances from one Augustus S. Worthington and 
others, and included the land described “and all ac¬ 
cretions, land and all other riparian rights, pertain¬ 
ing to any of the land herein described and binding on 
the Potomac River” (R. 39). 

The lands are abutting on the Potomac River, and 
as such owners, the appellants entered into a contract 
which was extended by supplemental agreements, with 
the Sun Oil Company for the sale of a part of their 
land (R. 40, 41) providing permit was obtained for the 
construction of a wharf opposite said land, said wharf 
to be used for supporting a pipe line to convey gaso¬ 
line and other oil products to tanks on higher ground, 
from barges anchored at the end of the proposed 
wharf. 

Application for a permit to construct a wharf into 
the waters of the Potomac River in front of the land 
described in the petition (R. 2, 3) was made to the 
appellees, in the name of the Sun Oil Company, pur¬ 
suant to agreement, on October 24, 1929, under the 
Act of March 3,1899, Section 10 (U. S. C. A., Title 33, 
Chapter 9, Section 403, page 397), which is as follows: 

“The creation of any obstruction not affirma¬ 
tively authorized by Congress, to the navigable 
capacity of any of the waters of the United 
States is hereby prohibited; an it shall not be 
lawful to build or commence the building of 


3 


any wharf, pier, dolphin, boom, weiij, break¬ 
water, bulkhead, jetty, or other structures in 
any port, roadstead, haven, harbor, cabal, navi¬ 
gable river or other water of the Unite<jl States, 
outside established harbor lines, or where no 
harbor lines have been established, except on 
plans recommended by the Chief on Engineers 
and authorized by the Secretary of Wjar; and 
it shall not be lawful to excavate or fijl, or in 
any manner to alter or modify the course, loca¬ 
tion, condition, or capacity of, any port, road¬ 
stead, haven, harbor, canal, lake, harbor of 
refuge, or inclosure within the limits of any 
breakwater, or of the channel of any navigable 
water of the United States, unless the v^ork has 
been recommended by the Chief of Engineers 
and authorized by the Secretary of Wbr prior 
to beginning the same.” 

I 

The appellee, Lytle Brown, as Chief of Engineers, 
held a hearing on the application (R. 21, 45), con¬ 
sidered the plans and specifications showing £he de¬ 
tails of construction of the proposed wharf, ai|d mat¬ 
ters brought out at the hearing, and found t^iat the 
proposed structure would not obstruct navigation in 
the waters of the Potomac River (R. 21). On August 
7, 1930, the appellee Lytle Brown recommenced the 
approval of the plans as set forth in the application, 
and prepared a permit, which he signed and trans¬ 
mitted to the appellee Patrick J. Hurley, as Secretary 
of War, with a letter of recommendation (R. 45 to 47 
inclusive). 

The appellee Patrick J. Hurley, in the consideration 
of the recommendation of the appellee Lytle I^rown, 
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as Chief of Engineers, discussed the matter with 
Colonel U. S. Grant, 3rd, Director of the National 
Capital Park and Planning Commission, who urged 
the appellee Patrick J. Hurley as Secretary of War, 
to refuse a permit to build the wharf (R. 50) because 
of a project to build a highway pursuant to the 
Crampton Act of 1930, which highway would go 
through the Greathouse property and would necessi¬ 
tate taking a considerable portion thereof (R. 50). He 
also mentioned to the appellee the Secretary of War, 
that if tanks were built on the property, the Govern¬ 
ment would have to buy the tanks when it condemned 
the property and thus would have to pay more for 
the property if this permit were issued (R. 54). 

The appellee, Patrick J. Hurley, as Secretary of 
War, on August 15, 1930, refused to issue the permit 
for construction of the wharf (R. 47) although it was 
admitted that the construction of the wharf, fender 
piles, etc., as applied for would not obstruct naviga¬ 
tion. The decision of the appellee, Patrick J. Hurley, 
declining to authorize such construction, was not by 
reason of any matter connected with navigation, but 
the only thing he had in mind was that the project 
was against public policy and particularly opposed to 
the program contemplated (R. 38, 39) by the Cramp- 
ton Act and the proposed George Washington Me¬ 
morial Parkway. 

Appellants contend that the following points are 
supported by the facts and the law: 

1. That their land extends to high-water mark on 
the Virginia shore and the United States does not own 


a strip of land opposite their property between the 
high-water mark of 1863 and 1931, but such |land be¬ 
longs to appellants as accretions to the l^nd con¬ 
veyed to them by their grantors and predecessors in 
title. I 

i 

i 

2. That they have a right to construct a wljarf into 
the Potomac River under the compact of 1785 between 
Maryland and Virginia and under the laws of Mary¬ 
land and Virginia ratifying the compact which are 
now in force in the District of Columbia. 

I 

3. The riparian right to construct wharves is a 
property right relating to the soil and is distinguished 
from a right to fish which is only an easementj 

l 

I 

4. The discretion of the Secretary of Whr was 
limited by statute to the extent of ascertaining Whether 
the wharf would obstruct navigation. To imppse ad¬ 
ditional objections is unreasonable and arbitrary. 

5. There is no public policy justifying the refusal 
to authorize the permit. 

6. The Secretary of War acted without authority 
of law in refusing to approve and to grant a 'permit 
for the construction of the wharf and that such action 

i 

on his part was unreasonable and arbitrary. 
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ARGUMENT. 

The United States does not own a strip of land on the 
Virginia shore opposite the Greathouse property be¬ 
tween the high water mark of 1863 and 1931, but such 
land belongs to appellants as accretions to the land 
conveyed to them by their grantor and predecessors 
in title. 

The lower court found that there has been a gradual 
and imperceptible increase to the land either by al¬ 
luvion or by the gradual and imperceptible receding 
or dereliction of the water. Whatever the process, the 
gain to the land has been by little and little, and by 
small and imperceptible degrees (B. 19). 

Appellants’ right of property in the accretions that 
were formed adjoining this land and the right to 
follow the river as it receded is a common law right 
to which there is no exception. It is a vested right. 

In Arkansas v. Tennessee, 246 U. S. 158, 62 L. Ed. 
638, it was said: 

, 4 ‘It is settled beyond the possibility of doubt 
that where running streams are the boundaries 
between states, the same rule applies as between 
private proprietors; namely, that when the bed 
and channel are changed by the natural and 
gradual processes known as erosion and ac¬ 
cretion, the boundary follows the varying course 
of the stream; while if the stream from any 
cause, natural or artificial, suddenly leaves its 
old bed and forms a new one by the process 
known as avulsion, the resulting change of 
channel works no change, although no water 



7 


may be flowing in it and irrespective ctf subse¬ 
quent changes in the new channel”! (citing 

cases). I 

i 

The above quotation from Arkansas v. Tennessee 
is quoted with approval and followed in Oklahoma v . 
Texas, 260 U. S. 206, 67 L. Ed. 428. 

There is no claim that there has been any avulsion 
in the Potomac River near where the proposed wharf 
is to be located. The change has been from jnatural 
and gradual processes known as accretions wljich ad¬ 
ded land to the Virginia bank, and the boundary fol¬ 
lows the stream (R. 48). 1 

In Oklahoma v. Texas, 265 U. S. 493, 68 L. Ed. 1118, 
the Supreme Court had under consideration the bound¬ 
ary between the two states: 

“The boundary between the two state^ is not 
an unswerving line, but a river banl^; and 
where, through the natural and gradual pro¬ 
cesses of erosion or accretion, the bank is 
changed, the boundary follows the change. We 
so said in the opinion and decree which -v^ere to 
guide the commissioners. The wing dam was, 
at most, a minor factor in producing the ac¬ 
cretion, and does not take the change out jof the 
general rule. St. Clair County v. Lovington, 
23 Wall. 46, 23 L. Ed. 59.” 

In the St . Clair case cited above, Mr. Justice SVayne 
says: | 

“In the light of the authorities, alluvioij may 
be defined as an addition to riparian land, gradu¬ 
ally and imperceptibly made by the water to 
which the land is contiguous. It is different 


i 
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from reliction, and is the opposite of avulsion. 
The test as to what is gradual and imperceptible 
in the sense of the rule is, that though the 
witnesses may see from time to time that prog¬ 
ress has been made, they could not perceive 
it while the process was going on. Whether it 
is the effect of natural or artificial causes makes 
no difference. The result as to the ownership 
in either case is the same. The riparian right 
to future allu/vion is a vested right. It is an 
inherent and essential attribute of the original 
property.” (Italics ours.) 

The Supreme Court of the United States in Shively 
v . Bowlby, 152 U. S. 35, 38 L. Ed. 345, states the fol¬ 
lowing : 

“The rule, everywhere admitted, that where 
the land encroaches upon the water by gradual 
and imperceptible degrees, the accretion or al¬ 
luvion belongs to the owner of the land, is 
equally applicable to lands bounding on tide¬ 
waters or on fresh waters, and to the King or 
the state as to private persons; and is inde¬ 
pendent of the law governing the title in the 
soil covered by the water .’ 9 

It is conceded that the United States is the owner of 
the bed of the Potomac River to high-water mark on 
the Virginia shore. The question has been raised, 
whether that is high-water mark in 1863 or high-water 
mark now. There should be no dispute on the point 
under the above cases. The doctrine has long been 
settled by the Supreme Court of the United States. 
The Potomac has receded opposite the appellants’ 
land. The place of the chestnut tree that was on the 
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waters edge in 1835 (R. 39, 40) and was a starting 
point in the description of the Worthington land is 
now further up on the bank and there is a strip of ac¬ 
cretions between that line and the river. Tliis strip 
belonged to the Worthington land and was described 
and conveyed to him by the Wells deed (R. |39). It 
was described and conveyed by each succeeding deed 
and is now the property of the appellants. 

Appellants have the right to construct the wharf 

under one or all of three sources. 

/ 

(1) From the Compact of 1785 between Maryland 
and Virginia. 

i 

Article 7 of the Compact of 1785 between Maryland 
and Virginia (Virginia Statutes at Large, 18$3, Vol. 
12, Chapter 17) reads in part as follows : 

4 ‘ The citizens of each state, respectively, shall 
have full property in the shores of Potowmack 
River adjoining their lands, with all emoljuments 
and advantages thereunto belonging, s^nd the 
privilege of making and carrying out wharves 
and other improvements, so as not to obstruct 
or injure the navigation of the river.’’ 

I 

Under this article, riparian owners of land In Vir¬ 
ginia have the right to construct wharves that do not 
interfere with navigation. The land belonging to ap¬ 
pellants is in that part of Virginia which was c^ded to 
the United States to create the District of Colombia, 
but receded to Virginia. The Act of Cession from 

2 w 
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Virginia to the United States of December 3,1789, con¬ 
tained the following proviso: 

‘ 4 That nothing herein contained shall be con¬ 
strued to vest in the United States any right of 
property in the soil, or to affect the rights of 
individuals therein, otherwise than the same 
shall or mav be transferred bv such individuals 

m/ 

to the United States.” (An identical provision 
was in the Maryland Act of Cession of Decem¬ 
ber 19, 1791.) 

The Act of Secession to Virginia of July 9, 1846, 
contained the following: 

“All the rights and jurisdiction therewith 
ceded over the same, be, and the same are 
hereby ceded and forever relinquished to the 
State of Virginia, in full and absolute right and 
jurisdiction, as well of soil as of persons re¬ 
siding or to reside thereon.” 

It clearly appears, therefore, that everything ceded 
by the Act of December 3, 1789, was receded by the 
Act of July 9,1846. In Marine R. & C. Co. v. U. S., 257 
U. S. 47, 66 L. Ed. 130, Justice Holmes for the court 
said: 


“the original state of things was not changed 
by the grant of Virginia and the regrant by the 
United States of the part of the District on the 
Virginia side.” 

In Potomac Steamboat Co. v. Upper Potomac Steam¬ 
boat Co., 109 U. S. 684, 27 L. Ed. 1074, about the right 
to build a wharf in the District of Columbia, it is said: 
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“Notley Young and the successor to his title 
had no property in the street, nor even Ithe right 
to insist that it should be maintained as such. 
The United States held its title to the lpnd over 
which it was laid out, for its own use,j and not 
in trust for any person or for any purpose. In 
that respect the case differs from R. K. Co. v. 
Schurmeier, 7 Wall. 272 (74 U. S., XIX, 74), 
where it was held that, as the city held the title 
to the street only in trust for the purposes of 
its dedication as such, the title remained in the 
original proprietor for all other purposes, and 
with a property right in its use as a street for 
his adjacent land. 










4 ‘ This denies no right that can be claimed by 
virtue of the compact between Virginia and 
Maryland of 1785, for that secured to tr\eir citi¬ 
zens the privilege of making and carrying out 
wharves, as to the shores of the Potomgc only, 
so far as they were adjoining their larids, and 
such had always been the law in Maryland.” 
(Italics ours.) 


This is not a suit to try the title to land, but ip order 
to establish their riparian rights to construct ^ wharf 
on the Virginia shore of the Potomac River, appellants 
showed that they are the owners of the abutting land 
and are in possession of the same. They introduced 
evidence to prove those facts which are uncontra¬ 
dicted. Appellants introduced evidence to show, and 
the court found (R. 19), that the recession of tlije river 
was gradual and imperceptible, forming accretions to 
appellants’ land that now abut on the river. T^ie evi- 
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dence showed that there are now growing trees on 
these accretions (R. 57). 

(2) Appellants have the right to construct the wharf 
under the laws of Maryland and Virginia now in force 
in the District of Columbia. 

That a statute may incorporate in it by reference 
other statutes or acts is decided in Engel v. Daven¬ 
port, 271 U. S. 33; 70 L. Ed. 813. Such an incorpo¬ 
ration by reference makes the prior act as much a part 
of the later act as though it had been incorporated at 
full length. The court here said: 

“The adoption of an earlier statute by refer¬ 
ence makes it as much a part of the later act as 
though it had been incorporated at full length.” 
(Citing Kendall v. United States, 12 Pet. 524; 
In re Heath , 144 U. S. 92, and Interstate Consol. 
Street R. Co. v. Massachusetts, 207 U. S. 79.) 
The court continues: “It brings into the later 
act ‘all that is fairly covered by the reference’ 
(Panama R. Co. Case, 264 U. S. 392, 68 L. Ed. 
755), that is to say, all the provisions of the 
former act which from the nature of the subject 
matter, are applicable to the later act. ’ ’ 

The lower court held that article 7 of the compact 
between Maryland and Virginia of 1785 is not and 
never has been in force in the District of Columbia 
(R. 25, 26). That compact was ratified by the Legis¬ 
lature of Maryland on March 12, 1786, by the follow¬ 
ing act: 

“Be it enacted, by the General Assembly of 
Maryland that the said compact is hereby ap- 
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proved, confirmed and ratified, and that as soon 
as the said compact shall be approved, con¬ 
firmed and ratified by the general assembly of 
the Commonwealth of Virginia, thereupon, and 
immediately thereafter, every article! clause, 
matter and thing, in the said compact contained, 
shall be an obligation on this State and the citi¬ 
zens thereof, and shall be forever faithfully and 
inviolably observed and kept by this govern¬ 
ment, and all the citizens according to tlje intent 
and meaning of the said compact; and tjhe faith 
and honor of this State is hereby solemnly 
pledged and engaged to the general ajssembly 
of the Commonwealth of Virginia, and ihe gov¬ 
ernment and citizens thereof, that this l^w shall 
never be repealed or altered by the legislature 
of this government without the consent of the 
government of Virginia.” (Laws of Maryland, 
Kilty Vol. IT, General Assembly of Maryland, 
November, 1785-March, 1786, Chap. 4 . The 
Compact of 1785 is set out in full and then the 
above enactment.) 

It was also ratified by the Legislature of Virginia 
(12 Hening Virginia Statutes, p. 50). 

These two acts became the laws of Maryland and 
Virginia and have never been repealed. They came 
into force in the District of Columbia by the Organic 
Act of 1801 and are still in force. 

The Organic Act of 1801, p. 449, D. C. Codje, pro¬ 
vides : I 

“That the laws of the State of Virginia, as 
they now exist, shall be and continue in force 
in that part of the District of Columbia,iwhich 
was ceded by the said State to the United States, 
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and by them accepted for the permanent seat of 
government; and that the laws of the State of 
Maryland, as they now exist, shall he and con¬ 
tinue in force in that part of the said District, 
which was ceded hy that State to the United 
States, and by them accepted as aforesaid.” 
(Italics ours.) 

In Weems Steamboat Co. v. People’s Steamboat Co., 
214 U. S. 355, it is said: 

4 ‘ The rights of a riparian owner upon a navi¬ 
gable stream in this country are governed by 
the law of the State in which the stream is 
situated. These rights are subject to the para¬ 
mount public right of navigation. The riparian 
proprietors have the right among others, to 
build private wharves out so as to reach the 
navigable waters of the stream (citing cases). 
The courts of the State of Virginia affirm the 
same rights of the riparian proprietor. Norfolk 
City v. Cooke, 27 Gratt. 430, 435; Alexandria & 
F. R. Co. v. Faunce, 31 Gratt. 761, 765. If the 
wharf obstructs navigation or the private rights 
of others, or if it encroach upon any public land¬ 
ing, the wharf may be abated. Va. Code 1887, 
p. 998. A private wharf on a navigable stream 
is thus held to be property which cannot be 
destroyed or its value impaired, and it is prop¬ 
erty the exclusive use of which the owner can 
only be deprived in accordance with established 
law; and if necessary that it or any part of it 
be taken for the public use, due compensation 
must be made. The owner of a private wharf 
on a navigable stream does not, on that account 
only, hold it by a different title from the owner 
of any other property which he may use himself 


15 


or permit others whom he may select to use, 
while, at the same time, denying its us^ by any¬ 
one else.” 

i 

(3) The Maryland Act of December 19, 1791, Sec¬ 
tion 12 (District of Columbia Code, 1929, p. j445), is 
as follows: 

i 

4 ‘That the Commissioners aforesaid for the 
time being, or any two of them, shall fr^m time 
to time, until Congress shall exercise tl|e juris¬ 
diction and government within the sai|d terri¬ 
tory, have power to license the building of 
wharves in the waters of the Potomac and the 
Eastern Branch, adjoining the said city, of the 
materials, in the manner and of the extent they 
may judge durable, convenient, and agreeing 
with the general order; but no license ihall be 
granted to one to build a wharf before tte land 
of another, nor shall any wharf be builj in the 
waters without license, as aforesaid; and if any 
wharf shall be built without such license, or 
different therefrom, the same is hereby declared 
a common nuisance.’’ 

Under this authority the Commissioners of t)ie Dis¬ 
trict of Columbia adopted on July 20,1795, the follow¬ 
ing regulation, which was approved by President 
Washington (see Potomac Steamboat Co. v. Upper 
Potomac Steamboat Co., supra , 676), “that all the 
proprietors of w’ater lots are permitted to wharf and 
build as far out in the river Potomac and the Eastern 
Branch as they think convenient and proper, not injur¬ 
ing or interrupting navigation.” 

Under the law 7 of Maryland the District Commis¬ 
sioners permitted all of the owmers of “water lots” in 
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the District of Columbia to build wharves. As this 
right was never taken away by repeal of the Maryland 
law it became part of the Organic Act of 1801. 

A careful reading of the Potomac Steamboat case 
and that of Morris v. United States, 174 U. S. 196, 43 
L. Ed. 946, shows that the right to build wharves in 
the District of Columbia existed from the organiza¬ 
tion of the District of Columbia in the proprietors of 
“water lots”. Such lots abutted on the Potomac 
River. Persons who owned such lots had the riparian 
right to build wharves into the river if they did not 
obstruct navigation. Riparian rights were denied 
under the facts in both cases because Water Street, 
a street which had been dedicated to the United States, 
was between the land of the owners and the river. 

The riparian right to construct wharves is a prop¬ 
erty right relating to the soil and is distinguished 
from a right to fish which is only an easesment. 

The right to wharf out is a property right which 
attaches to the soil. It was a property right to be 
distinguished from a right to fish, or an easement. 
While no vested rights to fish in the waters of the 
Potomac were created by the Compact of 1785, there 
were certain property rights, including the right to 
wharf out into the navigable water, which were created 
and vested under the compact in the owners of the soil. 
Such a property right could not be taken away by the 
Government without just compensation. 

The cases of Evans v. United States, 31 App. D. C. 
544 and Herald v. United States, 52 App. D. C. 147, 
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cited by the lower court in its opinion (R. ^5), held 
that a person standing on the Virginia shlore who 
fished with a net that violated a statute of th^ District 
of Columbia was guilty of a crime. It was held in the 
above cases that the right to fish in the Potomac River 
from the Virginia shore which was given by t^ie Com¬ 
pact of 1785 was transferred to the District o£ Colum¬ 
bia by the Virginia Cession of 1789 and los[t to the 
citizens of Virginia because in the Recession Act of 
1846 no mention was made of this right. Btit these 

i 

cases did not involve riparian rights of owners of the 
soil on the Virginia shore. Fishing rights granted by 
the Compact of 1785 to owners of the soil on j;he Vir¬ 
ginia shore were easements. Whatever may be said 
about fishing rights, it is clear that riparian rights of 
an owner of the soil are not easements. 

So the doctrine of Evans v. United States and! Herald 
v. United States, supra , is not applicable to riparian 
rights which are inseparably annexed to the so^l. 

The Act of Cession contains the following: 

“That a tract of country, not exceeding ten 
miles square, or any lesser quantity, to be 
located within the limits of this State, and in 
any part thereof as Congress may by law direct, 
shall be, and the same is, forever ced^d and 
relinquished to the Congress and Government 
of the United States, in full and absolute right 
and exclusive jurisdiction, as well of soi| as of 
persons residing or to reside thereon, pursuant 
to the tenor and effect of the eighth section of 
the first article of the Constitution of the Gov¬ 
ernment of the United States.” 

3w 
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But in the same act was the exception, above referred 
to, which is as follows, and removes the present case 
from the 1 rule laid down in the Evans and Herald 
cases, supra: 

“That nothing herein contained shall be herein 
construed to vest in the United States any right 
of property in the soil, or to affect the rights of 
individuals therein, otherwise than the same 
shall, or may be transferred by such individuals 
to the United States.’’ 

The land belonging to appellants has never been trans¬ 
ferred tb the United States or any other body politic 
but has always been held in private ownership. This 
exception in the Virginia Cession of 1789 clearly states 
that “nothing shall be construed to vest in the United 
States any right of property in the soil or to affect 
the rights of individuals therein.” As such riparian 
rights were not ceded to the United States by the Vir¬ 
ginia Act of Cession of 1789 they, of course, were not 
affected by the Act of Recession of 1846 but those 
riparian rights have been inseparably annexed to the 
soil itself since the Compact of 1785 between Maryland 
and Virginia. 

The Evans case was an appeal from the Police Court 
of the District of Columbia where the plaintiff had 
been prosecuted and convicted for unlawfully fishing 
in the Potomac River. In affirming the police court, 
this Court, after reviewing the compact between Mary¬ 
land and Virginia, the Cession and Recession Acts, 
said: 

i 

“It follows that citizens of Virginia possess 
no vested rights to fish in the waters of the 
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Potomac River in the District of Columbia, that 
are not subject to its police regulation. The act 
under which plaintiff in error was convicted is 
one that Congress had the power to enaJct in the 
exercise of the plenary power conferred upon 
it by the Constitution to legislate for [the Dis¬ 
trict of Columbia.’’ | 

The court discusses the question of boundary (between 
the District of Columbia and Virginia, whiclj is now 
settled to be high-water mark on the Virginia shore. 
This court held that the privilege of fishing secured by 
the citizens of Virginia under the compact may be 
regarded 


11 * 


* * in a limited sense as an incorporeal 
property right or an easement. It is qne that 
could be divested at any time by the j<^int act 
of the sovereignties bound by the compact. In 
other words, the property right exists nc^t in the 
river or in the soil under it, but in the privileges 
granted by the compact, so long as thel states, 
the parties, continue their agreement in force.” 


* 


* 


“It was within the power of the stated under 
the compact, acting within the limitation^ of the 
Constitution, to jointly abolish or chaijige its 
terms at any time. When they ceded a portion 
of their territory, including a portion of the 
river, to the United States, the legislative! power 
that they possessed passed immediately to Con¬ 
gress; and Congress could do anything, \in the 
exercise of its police power in the regulation of 
fishing in the Potomac River, within tlr\e Dis¬ 
trict, that they could have done . 
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4 4 Congress possessing this power, could legis¬ 
late without respect to the terms of the com¬ 
pact, and the compact could not be invoked 
against any such act of Congress.’’ 

In the Evans case, there was a statute passed by 
Congress relating to fishing in the Potomac—a subject 
over which Congress retained the right to legislate in 
the carrying out of the police power. The marked* 
difference between the fishing rights involved in Evans 
v. United States, supra, and the riparian rights of ap¬ 
pellants is that Congress had passed a law regulating 
fishing in the District of Columbia which had been 
violated by Evans and no law has been passed by Con¬ 
gress prohibiting the erection of wharves except the 
Act of March 3, 1899, which provides that such 
wharves shall be constructed on plans recommended 
by the Chief of Engineers and authorized by the Sec¬ 
retary of War so that such wharves shall not obstruct 
navigation. 

In addition, Congress could not take away the vested 
right in the citizens of Virginia to wharf out, without 
making just compensation for the taking of this prop¬ 
erty right. The property right is more than a license 
or easement. It is a right which is annexed to the soil 
owned by the owner of the upland. 

The following is quoted from the opinion by Justice 
Holmes in the Marine Railway Co. v. United States, 
supra: 

4 4 Without going into the history of the com¬ 
pact or reciting it, we only need to remark that 
it was a regulation of commerce, and while with 
a view to opening up a route to the West, it pro- 
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vided in article 6 that the Potomac jshould be 
considered as a common highway foil the pur¬ 
poses of navigation and commerce to the citi¬ 
zens of Virginia and Maryland, and i4 article 7 
gave the citizens of each state full property in 
the shores of the river adjoining thkir lands, 
and the privilege of carrying out whafves, etc., 
with a common right of fishing, it left the ques¬ 
tion of boundary open to long-continued dis¬ 
putes. (Italics ours.) | 

i 

I 

* * # # .* • * 

I 

“It may happen that such filling as i$ done in 
this case will interrupt previously existing 
access to the water front. But that ^oes not 
affect the right of the United States to pos¬ 
session of the land. What other rights, if any, 
the plaintiff in error may have, does not concern 
us now.” 

The Morris Case, 174 U. S. 196, has reference to the 
riparian rights of property owners in the city of 
Washington and not owners on the Virginia shore of 
the Potomac. 

i 

There was a forcible dissenting opinion by‘Justice 
White (later Chief Justice). The difference jwas on 
the facts and not on the law. Justice Shiras, sweating 
for the court, said (p. 246): j 

“Our examination of the evidence has led us 
to the conclusion that it was the intention of the 
founders of the city of Washington to locate it 
upon the bank or shore of the Potomac! River 
and to bound it by a street or levee sc \ as to 
secure to the inhabitants and those engaged in 
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commerce every access to the navigable water 
and that snch intention has never been departed 
from.” 

Water Street lay between the property of those claim¬ 
ing riparian rights and the shore of the Potomac 
River, so the court found that the land owners had no 
riparian rights. To show there was no dissent on the 
applicable law, Justice White in his opinion, said 
(p. 292): 

“The court holds that the owners of lots 
fronting on the Potomac River, who are im¬ 
pleaded in this record, have no riparian rights 
appurtenant or attached to such lots, and that 
they never possessed rights of that description. 
This conclusion rests primarily upon a finding 
of fact , that is, that it was the intention of the 
founders of the city that a street should bind 
the city on the entire water front, which street 
should be the exclusive property of the public, 
thus cutting off all lot owners facing the river 
from connection therewith. 

‘ ‘ Applying to this premise of fact, the legal 
principle that where property is separated from 
the water by land belonging to someone else, no 
riparian rights attached to the land of the 
former, it is held that the lot owners before the 
court have no riparian privileges which the 
Government of the United States is in any way 
bound to respect. * * * From the legal 

proposition that where property is separated 
from the stream by land belonging to another 
person, such property is not abutting property, 
and hence not entitled to riparian rights, I do 
not dissent.” 
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The Morris case, therefore, denying riparian rights 
to lot owners, where there was a street between their 
lots and the Potomac River, has no application to the 
Virginia shore adjacent to the proposed wjiarf, where 
no street exists, and where there is no land belonging 
to the United States between the land of appellants 
and the river. 

The distinguishing feature in the Morri jp case was 
that the land comprising Water Street wa$ conveyed 
to the United States by its owners while hejre no such 
conveyances are claimed to have been madel 
On this point the court said: 

! 

“ While, as we have already seen, tlhe United 
States became vested with the cohtrol and 
ownership of the Potomac River and its sub¬ 
jacent soil, within the limits of the District, by 
virtue of the act of cession by the Statei of Mary¬ 
land, it must yet be conceded that, as tc the land 
above high-water mark, the title of tl\e United 
States must be found in the transactions be¬ 
tween the private proprietors and thb United 
States, consisting of the mutual agreements 
entered into by the proprietors, their deeds of 
conveyance to the trustees, their concurrence in 
the action of the Commissioners in lading out 
plats and giving certificates, and their 'recogni¬ 
tion of the several plans of the city made under 
the direction of the President .’ 9 


The same difference as to the facts and agreements 
as to the law existed in Potomac Steamboat Co. v. 
Upper Potomac Steamboat Co., supra, as in the|Morris 
case. The majority of the court held that the United 
States became the riparian proprietor and succeeded to 
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all riparian rights of Young, by becoming the owner in 
fee simple absolute of Water Street, a strip of land 
that adjoined the river; and that it owned the right of 
wharfage appurtenant to it, although the land was 
granted for a street. Justices Miller and Gray dis¬ 
sented, and in their opinion, said: 

“We concur in nearly all that is said in the 
opinion and in the general proposition that 
where a town lot or other land is bounded on a 
street or road or other highway, the fee to which 
ife in some other person than the lot owner, his 
rights as a land owner do not extend beyond the 
street, and in case the street occupies the bank 
of a river or other waterway, no riparian rights 
attach to the lot or its owner . 9 9 

These justices, however, did not agree that the 
United States was the owner in fee simple of Water 
Street. They held that the various contracts and deeds 
relating to that street did not give the United States 
title to it in fee simple but that Young still owned the 
riparian rights attached to the lots that he originally 
owned. 

The discretion of the Secretary of War is limited 
by the statute. 

There has been nothing added to the definition of 
discretion of an officer upon whom a duty has been 
imposed by law in over 200 years. The doctrine an¬ 
nounced by an English court is still good law. This is 
what was reported in 1719: 

i “Where anything is left to any person to be 
done, according to his discretion, the law intends 
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it must be done with sound discretion and ac¬ 
cording to law: and this Court hath a [power to 
redress things that are otherwise done, notwith¬ 
standing they are left to the discretion of those 
that do them (Trin. 23 Car. 1 B. R.), !for their 
discretion is not properly discretion, but folly 
or madness, who act things contrary to reason 
and against law.” 1 Lilly’s Practical Register 
or General Abridgement of the Law, London, 
1719. (B. R. Bancus Regis or Kings Bench.) 

The same doctrine was announced by Chie£ Justice 
Marshall about 100 years later in Osborn v. The Bank, 
9 Wheaton 866, 6 L. Ed. 234: 

‘ * Courts are the mere instruments ot the law, 

l 7 

and can will nothing. When they are said to 
exercise a discretion, it is a mere legal dis¬ 
cretion, a discretion to be exercised in discern¬ 
ing the course prescribed by law; and when that 
is discerned, it is the duty of the court to follow 
it. Judicial power is never exercised for the 
purpose of giving effect to the will of tl^e judge; 
always for the purpose of giving effect to the 
will of the legislature; or, in other words, to the 
will of the law.” 

The discretion that the Secretary of War has is 
under the statute. He has no discretion asi|le from 
that. He cannot rely on any other law or defend his 
refusal on any other ground than Title 33, U. £>. C. A., 
Chapter 9, page 397, paragraph 403, that is set out 
on page 2 of this brief. The source of his informa¬ 
tion as to whether the wharf will obstruct navi- 

4 w 




26 


gation is through the Chief of Engineers who states 
in his answer that it does not obstruct navigation and 
recommends the construction of the wharf. The Sec¬ 
retary of War cannot rely on any other law or defend 
his refusal on any other ground than this statute. 

The Secretary of War had the favorable recom¬ 
mendation of the Chief of Engineers before him but 
based his refusal on grounds of “public policy” not 
related to the obstruction of navigation. His refusal 
to authorize the issuance of the permit was unreason¬ 
able and arbitrary. Under the practice of the War 
Department, the permit is issued by the office of the 
Chief of Engineers. It is the duty of the Secretary 
of War to authorize it to be issued. 

The Secretary of War cannot impose an additional 
objection to that provided in the statute—that the 
wharf shall not obstruct navigation. To do so would 
be unreasonable and arbitrary. 

In “Halsbury’s Laws of England”, Vol. 10, page 
97, it is said: 

“Where, however, the local authority, having 
no objection to the plans submitted, yet usurps 
jurisdiction by attaching to their approval a 
condition they have not power to enforce, a 
mandamus will lie compelling them to approve 
plans. * * * 

“Where, however, a statute has been inter¬ 
preted and action taken in the light of matters 
which ought not to have been taken into ac¬ 
count, that is to say, which the court considers 
not to be proper for the guidance of the dis- 
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cretion intrusted to the persons concerned, the 
latter will be considered not to have exercised 
the discretion according to law, and a iriandamus 
will issue commanding them to exercise the 
powers given them under the statute | in ques¬ 
tion/’ j 

I 

To support the above proposition two cases are 
cited as follows: In the Queen v. Vestry of St. Pancras, 
24 Queen’s Bench Division 371, it is said: 

“But they must fairly consider the applica¬ 
tion and exercise their discretion on it fairly, 
and not take into account any reason for their 
decision which is not a legal one. If peqple who 
have to exercise a public duty, by exercising 
their discretion take into account matters which 
the court considers not to be proper j for the 
guidance of their discretion, then in thk eye of 
the law they have not exercised their discre¬ 
tion.” 

In the Queen v. Tynemouth Rural District pouncil, 
2 Queen’s Bench 219, an owner of land in a ndal sani¬ 
tary district, who proposed to lay it out as a building 
estate and to erect on it blocks of houses arranged in 
streets, deposited with the local authority planjs of the 
proposed buildings from which it appears that each 
of the houses was to be drained with a separate drain 
ending in the soil of one of the proposed new istreets. 
The local authority refused to approve the plans un¬ 
less the owner would undertake to construct at his 
own expense the sewers with which the drains were 
intended to communicate and also the necessar^ main 
outfall sewer. It was held that the local authority 
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was not entitled to attach such condition to its ap¬ 
proval as follows: 

“Seeing, therefore, that the defendants have 
refused their approval to the plans on the 
ground that the application has not provided 
for what it will be their duty and not his to 
provide, and on no other ground, I think the 
mandamus to approve the plans must be 
granted .’ 9 

The Secretary of War is limited in his power by 
the terms of the statute hereinabove quoted. His 
power extends only to the question of determining 
whether a proposed wharf will interfere with or ob¬ 
struct navigation. Beyond that limitation in the 
statute he does not have power to go. 

In the case of Wisconsin v. Illinois, 278 U. S. 367, 73 
L. Ed. 426, it was held (Syllabus): 

I ‘ ‘ The normal authority of the Secretary of 
War under the Act of March 3, 1899, Chap. 425, 
is to maintain the navigable capacity of Lake 
Michigan, and cannot be expanded merely to 
aid the sanitary district of Chicago, to dispose 
of its sewage.” 

It is the plans that must be recommended by the 
Chief of Engineers and authorized by the Secretary 
of War under Section 10 of the Act of March 3, 1899 
(U. S. C. A. Title 33, Sec. 403, p. 397). 

After his consideration of the plans of the Sun Oil 
Company, the Chief of Engineers recommended ap¬ 
proval thereof as not constituting an obstruction to 
navigation. 
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The Secretary of War admitted (R. 18), thajt his re¬ 
fusal to authorize or approve the plans set forth in 
the application filed by the Sun Oil Compa|ny, was 
based, upon the ground tnat the contemplated develop¬ 
ment interferred with a public policy of the Govern¬ 
ment. 

The following admission was also made by | counsel 
for the appellees at the trial: I 

“Counsel for the defendants admits 1[hat the 
construction of the wharf, fender piles, etc., as 
applied for, which is involved in this edse, will 
not obstruct navigation, and says that the de¬ 
cision of the Secretary of War declining to 
authorize such construction was not by reason 
of any matter connected with navigation, but 
that the only thing that the Secretary had in 
mind was that the project was against I public 
policy and particularly opposed to the program 
contemplated by the Crampton Act and the pro¬ 
posed George Washington Parkway” (R. 38). 

In 27 Attorney General’s Opinions 285, Attorney 
General George W. Wickersham, held that in passing 
upon the question whether or not permission shall be 
given for the erection of a dolphin off the c^ast of 
Santa Barbara, California, the Chief of Engineers and 
the Secretary of the Treasury should not consider the 
incidental injury to the bathing beach or the impair¬ 
ment of the bathing facilities in that vicinity, or any 
other similar reason not having direct relation |to the 
navigable capacity of the waters and their use |or in¬ 
terstate and foreign commerce. Such considerations 
should not prevent the approval of the plan, provided 
it would otherwise have their approval. 
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There the Union Oil Company owned land border¬ 
ing the Pacific Ocean, in Santa Barbara County, Cali¬ 
fornia. | It desired to lay a six-inch pipe, submerged, 
from the shore line of the land they owned to a point 
some 2,000 feet out in the ocean. It was proposed to 
erect a dolphin for the purpose of unloading oil from 
steamers. The objection was that a certain amount 
of the oil would spill and be carried by wind, wave and 
tide to the shore where it would impair the bathing 
facilities for which Santa Barbara is celebrated. 

The following is quoted from the opinion: 

“In determining the extent of the povrer thus 
conferred upon the Secretary of War it should 
be kept in mind that Congress derives its power 
over the navigable waters within the several 
states solely from the commerce clause of the 
Constitution (Gibbons v. Ogden, 1 , 186) and - 
inasmuch as a power can be no broader than 
the source from which it is derived, Congress 
has no power, either directly or through an 
agent to require or prohibit the doing of any 
act upon navigable waters, unless such act may 
affect interstate or foreign commerce.’’ Citing 
Kansas v . Colorado, 206 U. S. 46. * * * 

“With respect therefore, to your further in¬ 
quiry as to whether or not, in passing upon the 
placing of obstructions in the navigable waters 
of the United States, the Secretary of War and 
the Chief of Engineers, may, in the application 
of authority which is conferred in the enact¬ 
ment above cited, consider questions relating 
to other interests than those having to do with 
the navigation of the waters in which the ob¬ 
struction is placed, I must express the opinion 
that no such consideration should be enter- 
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tained, and that the placing of a structure in 
navigable waters might occasion an incidental 
injury to a bathing beach, * * \ 

I 

In Nicodemus, Mayor of City of Drumright,| et al, v. 
State ex rel Parker (198 Pac. 847, 82 Okla. 152), the 
applicant sought a license and obtained it f^om the 
county judge pursuant to the statute and otherwise 
complied with the ordinances of the city. Tl}e judge 
who granted the license determined that the applicant 
had properly qualified. 

It was held: 

i 

(1) The Mayor and City Council have no pc^wer to, 
by ordinance, prescribe additional qualifications. 

(2) Mandamus will lie to compel corporate Authori¬ 
ties to issue license, when it is refused through mere 

n 

caprice. 

In Wright v. France (123 Atl. 586, 279 Pa. fet. 22), 
the appellant sought a permit to erect a bAilding, 
having complied with all the requirements of law and 
ordinances. It was refused on theory that the proposed 
building was out of keeping with the residential sur¬ 
rounding of the neighborhood . 

The court granted the writ and quoted from £he de- ' 
cision of the court below: 

i 

I 

“It is evidently the purpose of refusing this 
permit to establish in the Borough of Forest 
Hills, and regulate, by refusing permits, the 
erection of business houses in certain p^rts of 
the borough.* We have not been referred to 
anything in the ordinance of the borouglj or in 
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the laws of the state to justify the refusal of a 
permit for that reason/ 7 

In People of New York ex rel Sprenger v. Depart¬ 
ment of Health of New York City (226 N. Y. 209, 123 
N. E. 379), the applicant met all the requirements of 
law for the erection of a hospital and the Board of 
Health refused to issue the license for the reason that 
“considerable damage would accrue to the surrounding 
property if the permit were issued.” The court issued 
the writ on the theory the action of the board was un¬ 
authorized and therefore unreasonable and arbitrary. 
The court said: 

! “But the authority now conferred on the 
board does not include, expressly or by reason¬ 
able implication, the power to refuse a permit, 
as has been done in this case, when all other con¬ 
ditions are satisfactory and no offense to the 
senses is suggested, for the exclusive reason 
that ‘considerable damage would accrue to the 
surrounding property if the permit were 
granted/ ” 

In Coyne, Appellant, v. Prichard, et al (272 Pa. 424, 
116 A. 315), an ordinance provided that an official 
named should issue a building permit, when the ap¬ 
plicant therefor had complied with all the require¬ 
ments of the laws and ordinances. The court held that 
if the official refuses to issue the permit mandamus is 
the proper remedy to compel him to do so. 

In State ex rel v. Mayor and City Council of Mont¬ 
gomery, 94 W. Va. 189, 117 S. E. 888, it was held that 
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where a municipal ordinance required the owner of 
land to obtain a permit from city council before he 
could lawfully erect a building and the applicant has 
fully complied with all the requirements, the city could 
not arbitrarily refuse such permit and mandamus 
would lie compelling the city council to grant the build¬ 
ing permit.' 


There is no public policy justifying the refusal of 
the Secretary of War to authorize the permit. | 

i 

The Secretary of War in Exhibit “A” to his answer 
(R. 18), which was a copy of his letter of August 27, 
1930, to Mr. J. Edgar Pew, said: 

‘ 4 After having gone into the matter fully with 
yourself and your representative, and with Col. 
Ulysses Grant, III, the Chairman of the Na¬ 
tional Park & Planning Commission, I h^ve con¬ 
cluded that the development contemplated by 
you interferes with a public policy.’’ 

i 

Counsel for the appellees admitted that tl^e con¬ 
struction of the wharf would not obstruct navigation 
(R. 38); that the Secretary of War by his refusal to 
authorize such construction was not acting On any 

matter connected with navigation; that the onlV thing 

» 

that the Secretary had in mind was that the project 
was against public policy and particularly opposed to 
the program contemplated by the Crampton A[ct and 
the proposed George Washington Parkway. j 
In determining whether the proposed wharf is op¬ 
posed to public policy it may be well to consider Several 

5 w 
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judicial definitions of “public policy”. One of the 
earliest definitions is that in Vidal v. Girard’s Ex¬ 
ecutors, 2 Howard 127, 11 L. Ed. 205, where Justice 
Story speaking for the Supreme Court, said: 

“ Nor are we at liberty to look at general con¬ 
siderations of the supposed public interests and 
policy of Pennsylvania upon this subject, beyond 
what its constitution and laws and judicial deci¬ 
sions made known to us. * * * We disclaim 
any right to enter upon such examinations, 
beyond what the State constitutions and laws 
and decisions necessarily bring before us.” 

Justice Story in his work on Contracts, 4th Edition, 
Sec. 546, said: 

4 ‘Public policy is in its nature so uncertain 
and fluctuating, varying with the growth of com¬ 
merce and the usages of trade, that it is difficult 
to determine its limits with any degree of exact¬ 
ness. It has never been defined by the courts, 
but has been let loose and free from definition 
in the same manner as fraud. This rule may, 
however, be safely laid down: That whenever 
any contract conflicts with the morals of the 
time, and contravenes any established interest 
of society, it is void, as being against public 
policy.” 

Conclusion. 

The right to build wharves was guaranteed to the 
citizens of Virginia and Maryland in the Compact of 
1785, and the laws ratifying it. It was guaranteed that 
the citizens of Virginia and Maryland would have full 
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property in the shores of the Potomac River adjoining 
their lands with the privilege of making and carrying 
out wharves and other improvements so as njot to ob¬ 
struct navigation. The Act of Cession from Virginia 
to the United States, December 3,1789, especially nega¬ 
tived the idea that the United States was vested with 
any right of property in the soil or that the act affected 
the rights of individuals therein, unless the individual 
conveyed his property to the United States. The 
property of appellants was never conveyed to the 
United States so that their property has no\| all the 
rights that were granted to it by the Compact of 1785. 
The owners of lands on the shores of navigable streams 
in Virginia and Maryland have riparian rights which 
include the right to build out wharves so as to reach 
the navigable part of the stream. These rights were 
also granted by statutes in both those states. The 
granting of riparian rights to owners of land on the 
shores of navigable streams in Virginia and Maryland 
was not against the public health, public mojrals, or 
public safety of the States. The public policy of Vir¬ 
ginia was set forth in the laws and decisions of that 
State. Such riparian rights being in accordance with 
the public policy of Virginia and Maryland unlder the 
Fifth Amendment to the Constitution of the United 
States they could not be taken away by any act bf Con¬ 
gress or a Federal official without just compensation. 
The Crampton Act did not attempt to take aw^y such 
rights. j 

It is clear that the ‘‘Public Policy” of a State is 
declared by its legislature and when a certain act is 
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not against the laws or constitution of a State or 
against public morals or public safety, it is not against 
the “public policy” of that State. Here the laws of 
Virginia and Maryland are controlling. Those laws 
give the right to build out wharves to owners of land 
on the Virginia shore. Maryland owned the Potomac 
River to high-water mark on that shore, but by the 
compact between the two States she ceded to citizens 
of Virginia owning land on the Virginia shore of the 
Potomac the right to build out wharves from their land. 
This right was not relinquished by the cession act of 
1789. It was reserved. Their land passed under the 
jurisdiction of the United States with this burden at¬ 
tached to the soil. The Recession of 1846 did not 
change the situation, as Justice Holmes said in Marine 
Ry. Co. v. United States, supra , “the original state of 
things was not changed by the grant of Virginia and 
the regrant by the United States of that part of the 
District on the Virginia side. ’ ’ 

It is admitted that the proposed wharf will not 
obstruct navigation. That is the only question that 
the Secretary of War has authority to consider. It is 
clear from the above authorities that no public policy 
is involved. Then what is the real purpose of those 
who oppose the granting of the permit? It is made 
clear by the evidence of Colonel Grant (R. 53, 54). 

The purpose was to prevent the construction of this 
wharf, destroy plaintiffs’ riparian rights and thus at 
some future time condemn plaintiffs’ property without 
paying for their riparian rights. 

The court finds that the gain to land has been by 
small and imperceptible degrees and that the plain- 
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tiffs are the owners in fee simple including th^ accre¬ 
tions. Congress has exclusive jurisdiction in the 
District of Columbia, but it has never repealed or 
modified the laws of Maryland adopted in 180]1 which 
permitted the building of wharves. As a result 
wharves have been built from the beginning 6n both 
the Maryland shore in Washington and on the Virginia 
shore in Alexandria. Were all such wharves (illegal? 
Under what law has this been done if no 
7 of the Compact of 1785 or the laws of 
Virginia ratifying it ? 

Congress did regulate fishing by the act construed 
in the Evans case, 31 App. D. C. 544, but it ha£ never 
prohibited building of wharves. The opinion named 
the special Maryland acts giving the right to wharf 
out. None of them included Washington or Alexan¬ 
dria. The wharves in those two cities are not illegal. 

The Chief of Engineers approved the plajis and 
recommended the construction of the wharf and it 
is stipulated that the refusal of the Secretary of War 
to authorize the construction was not that it would 
obstruct navigation but that he believed it wc^uld be 
against public policy. 

The Secretary was empowered to consider onijy mat¬ 
ters connected with navigation, and a decision! based 
on consideration disconnected with navigatio^i was 
purely arbitrary and was not an exercise of the dis¬ 
cretion given him by the statute. 

The decision of the Supreme Court of the district 
of Columbia deprives the appellants of their rights to 
build a wharf, without just compensation. Th|at de- 


underj Article 
Maryland and 
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cision, in effect, prevents these appellants from using 
and developing their property by building a wharf to 
the navigable part of the stream, although it is ad¬ 
mitted the wharf will not interfere with navigation. 
The United States, acting through the National 
Capital Park and Planning Commission, can, at any 
time that funds are available, acquire any part or all 
of appellants property by condemnation proceedings. 
However, it is unequitable to deprive appellants of use 
of their property until such condemnation takes place 
and to prevent the development thereof simply be¬ 
cause the United States might have to pay more for 
the property if, when it decides to acquire same, a 
wharf has been erected in connection with the use of 
the property. The judgment of the trial court should 
be reversed. 

Respectfully submitted, 

CHESTER I. LONG, 

I PETER Q. NYCE, 

samuel w. McIntosh, 

Attorneys for Appellants. 
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In the Court of Appeals of the District of 

Columbia 

October Term, 1932 
_ 

i 

No. 5692—Special Calendar 

i 

The United States of America on Relation of 
Lucien H. Greathouse and Rebekah S. I Great- 
house, appellants 

v. 

■ 

Patrick J. Hurley, as Secretary of War, and 
Lytle Brown, as Chief of Engineers, appellees 

— 

I 

BRIEF ON BEHALF OF APPELLEES 

STATEMENT OF FACTS 

. 

This is an appeal from the decision (R. 19) of 
the Supreme Court of the District of Columbia 
denying a writ of mandamus to compel tjie ap¬ 
pellees to issue a permit for the construction of 
a wharf in the Potomac River on the Virginia 
shore adjacent to lands owned by the appellees. 

Appellants obtained title to their land onj April 
29, 1930, through mesne conveyances froijn one 
Augustus S. Worthington. The immediate grant¬ 
or of appellants was Charles H. Greathouse, the 
father of appellant, Lucien H. Greathouse. 

(i) 
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By a contract dated June 29, 1929, the Sun Oil 
Company agreed to purchase the land now owned 
by appellants from Charles H. Greathouse con¬ 
tingent upon— 

the issuance by the authorities of the Fed¬ 
eral Government of such permits as are 
legally necessary for the construction of 
requisite wharves, piers, pipe lines, and 
moorings out from and in front of said 
property into and in the Potomac River for 
the loading and unloading of tank barges 
and like vessels. 

The contract of June 29, 1929, expired on Decem¬ 
ber 31st of that year, but in November, 1929, said 
contract was extended to April 5th, 1930, and it 
was agreed that the contract would be kept in force 
until final decision was had on the application for 
the wharf permit. 

On October 24,1929, the Sun Oil Company made 
application to the Chief of Engineers of the United 
States Army for permission to construct a wharf 
into the waters of the Potomac River in front of 
the land described in the petition and filed there¬ 
with the necessary plans and specifications. 
(R. 47.) 

Subsequent to the filing of the application for 
the permit and on the 29th day of April, 1930, as 
already stated, Charles H. Greathouse conveyed 
the land in question to the appellants. The appel¬ 
lants, by oral and written agreements, continued in 
force the agreement of Charles H. Greathouse and 
the Sun Oil Company to August 1, 1930. On that 
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i 

date the appellants entered into a further Contract 
with the Sun Oil Company wherein they extended 
the date for the final termination of the agreement 


to April 30, 1933, and agreed that the purchase of 
the property by the Sun Oil Company— 

is expressly conditioned upon the granting 
prior to April 30,1933, by the properly con¬ 
stituted authorities such permits apd per¬ 
mission as are legally necessary for tjhe con¬ 
struction of the requisite wharves, piers, 
pipe lines, and moorings out, from and in 
front of said property into and in the Po¬ 
tomac River for the loading and unloading 
of tank barges and other like vessels. 

The appellants further agree to continue their 
efforts and make every further reasonable en¬ 
deavor to deliver or cause to be approved, assigned 
and delivered to the Sun Oil Company permit or 
permission to construct the wharf by prosecuting 
to the Courts of last resort, if necessary, thebj? right 
to said permit or permission. It was also provided 
that the appellants 4 4 shall have all benefits and 
inchoate rights resulting from the efforts pf the 
party of the second part (the Sun Oil Company) 
to obtain permits.’’ 

The Chief of Engineers of the United ^tates 
Army, Lytle Brown, considered the application for 
the permit to construct the wharf and found that 
the proposed structure would not obstruct naviga¬ 
tion in the waters of the Potomac River ai^d ac¬ 
cordingly recommended to the Secretary of ! War 
that the permit be granted. (R. 45.) 1 
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Before the Secretary of War had acted on the 
matter of the issuance of the permit, Lieutenant 
Colonel U. S. Grant III, Director of the National 
Park and Planning Commission, called to his at¬ 
tention the provisions of the Crampton Act, ap¬ 
proved May 29, 1930, and entitled— 

an act for the acquisition, establishment and 
development of the George Washington 
Memorial Parkway along the Potomac, from 
Mt. Vernon and Ft. Washington to the Great 
Falls, and to provide for the acquisition 
of lands in the District of Columbia and the 
States of Maryland and Virginia requisite 
to the Comprehensive Park, Parkway, and 
Playground Systems of the National Capi¬ 
tol. (R. 50.) 

Colonel Grant called to the attention of the Sec¬ 
retary of War the fact that the proposed Park¬ 
way would pass over and along the shores of the 
Potomac River in front of appellants’ property. 
(R. 50.) He likewise pointed out to the Secretary 
of Wat the fact that as part of the project a road¬ 
way was to be built along the shores of the south¬ 
ern bank of the Potomac River which would pass 
through the area which was claimed both by the 
United States Government and the appellants. 
(R. 50.) Colonel Grant likewise pointed out that 
the proposed wharf, if constructed, would necessar¬ 
ily have to be removed before the Parkway could 
be extended over and along the point where the 
wharf was to be erected. (R. 50.) 


The Secretary of War on August 15th, 1930, re¬ 
fused to authorize and issue the permit foif the con¬ 
struction of the wharf and based his refusal to 


grant the permit on the ground of public policy as 
set forth and declared in the Crampton Ac|t of May 
29,1930. (R. 15,18.) 

After the Secretary of War had denied^ the ap¬ 
plication of the Sun Oil Company for thq permit, 
the Sun Oil Company, so far as the record discloses, 
acquiesced in the ruling of the Secretary cmd took 
no further action of any kind. 

On September 30th, 1930, the appellants filed 
their petition for mandamus in the coui^t below, 
seeking to compel the Secretary of War [to issue 


the permit to the Sun Oil Company for the con¬ 


struction of the wharf. 

The Secretary of War in his answer urged that 
the writ should not be granted because he ivas act¬ 
ing within his lawful discretion in refusing the per¬ 
mit and that the appellants made no case Showing 
that they were legally entitled either to the writ or 
the issuance of the permit. Finally the Secretary 
of War pointed out in his answer (R. 17) jhat the 
United States Government claimed title to ^he land 


on the southern bank of the Potomac River ^etween 


the present high water mark and that of 1792. 


Before the trial of the case in the court below, the 
National Park and Planning Commissioil under 
authority of the Crampton Act of May 29, 1930, 
passed a resolution on September 24th-26tii, 1931, 
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taking over, for the purposes of this Act, certain 
land to— 

include to center of the line of channel of 
the Potomac River in the District of Colum¬ 
bia for the various purposes and intents as 
set forth in the said Act of Congress and that 
such position and occupation thus referred 
to be complete and exclusive and that a copy 
hereof be posted upon each of the group par¬ 
cels of land hereinafter described. (R. 51.) 

Among the lands described in the resolution 
which the Commissioner attempted to take over for 
the purpose of the Crampton Act was the area along 
the southern bank of the Potomac River (including 
the Greathouse property) between the present high 
water mark of the Potomac River and that of 1863. 
After the resolution was passed, this disputed area 
along the River and including part of the Great- 
house property was staked out (R. 53, 56), copies 
of the resolution posted thereon and a description 
of the entire disputed area sent to the Attorney 
General for the purpose of having suits filed under 
the Act of April 27,1912 (R. 53). 

ARGUMENT 

The petitioners are not the real parties in interest. They 
are only indirectly and remotely affected. They seek 
to use the writ of mandamus to enforce a private con¬ 
tract and to establish rights which are conditional, 
prospective, and inchoate 

Not only must the petitioners show, on the one 
hand, that the duty to be performed by the Sec- 
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retary of War is a positive, nondiscretioiiary duty, 
but they must also show that their right tb have the 
duty in question performed is clear and unquestion- 
able. It has frequently been held by the courts 
that they who would invoke the writ of mandamus 
must make out a case which does not adn)iit of rea¬ 
sonable doubt or controversy. United States v. 
Mellon, 32 F. (2d) 415. 

The application for a wharf permit wai made in 
the latter part of 1929, when the present petitioners 
had no interest whatsoever in the area Constitut¬ 


ing the locus in quo. The Sun Oil Company not 
only made the application in its own name, but 
stated unqualifiedly that it was the owner of the 
property . (R. 47.) The evidence indicates that 

despite the assertion of the Sun Oil Company that 
it was the owner of the property, its only interest 
arose out of a contract made with the senibr Great- 
house that it would purchase his property if the 
necessary permit for the erection of a wharf was 
obtained. The Secretary of War refused ^he per¬ 
mit in question on August 15, 1930. The ^idence 
indicates that on August 1st of that year tbe pres¬ 
ent petitioners had become the owners of tljte prop¬ 
erty and made a combination lease and contlract for 
the sale of the entire property if certain conditions 
were fulfilled. This lease covered only a sm^ll area 
of the upland property on which there was a filling 
station. The contingent contract to purchase took 
in the whole Greathouse tract. After the original 
application for the permit had been made by the 
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Sun Oil Company the Secretary of War notified 
that Company through its officers of his decision 
with respect to the permit. So far as the record 
shows, the Sun Oil Company is satisfied and is not 
seeking to appeal from the decision of the Secre¬ 
tary. The petitioners contend that they have the 
right to take up the case where the Sun Oil Com¬ 
pany left off and that under that contract they fall 
heir to all “ benefits and inchoate rights ” which the 
Sun Oil Company may have accumulated. It is ap¬ 
parent that they are not the real parties in inter¬ 
est and are seeking to use this extraordinary legal 
writ first to enforce a private contract, and sec¬ 
ondly to enforce an inchoate right. In the case of 
Bright v. Farmers Etc . Co., 3 Colo. App. 170, the 
court said: 

The writ only lies to enforce duties imposed 
by law, and neither a stipulation nor the 
agreement of the parties can change the uses 
or the extent of the writ of mandamus. The 
legal right of the writ must be clear and un¬ 
questionable and the performance of the 
duty specifically imposed. See Freon v. Car¬ 
riage Co., 42 Ohio, St. 30; People v. Greene, 
64 N. Y. 499; Mobile & 0 . E. E. v. Wisdom, 
5 Heisk. (Term.) 125. It will not lie 
to enforce private contracts. Benson v. 
Pauli , 6 Pl. & Bl. 273; State v. Bridge, 20 
Kans. 404; People v. Dulany, 96 Ill. 503; 
Tobey v. Hakes, 54 Conn. 274. (Italics 
ours.) 
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The contract from which petitioners claim their 
right to maintain this suit shows that theiij claimed 
rights and interests are conditional and inchoate. 
(R. 41-2.) It is well settled that the writ! will not 
issue to enforce inchoate or conditional rights. In 
High’s Extraordinary Legal Remedies (p. 13), 
it is stated in regard to cases where mandamus will 

i 

issue: j 

To warrant the relief, however, the right 
whose enforcement is sought must be a com¬ 
plete and not merely an inchoat jp right . 
(Italics ours.) 

In 38 Corpus Juris, Section 57, it is said]: 


i 

In accordance with the principles just 
stated, mandamus will not issue to enforce a 
right which is in substantial dispute or 
which is inchoate or prospective, o|r as to 
which substantial doubt exists. * * * 
Likewise, mandamus will not issue to en¬ 
force a right which is conditional or incom¬ 
plete by reason of conditions precedent 
which are still to be performed by the peti¬ 
tioner or the relator, or which is contingent 
upon the further act of a third person or 
tribunal. (Italics ours.) 

To the same effect see People v. Corporation of 
Brooklyn, 1 Wend. (N. Y.) 318; People v. Qlds, 3 
Calif. 167; Thomason v. The Justices, 3 Humph¬ 
reys (Tenn.) 232. 

The petitioners are not seeking to build a wharf 
for themselves nor to obtain a permit for them¬ 
selves. They are seeking to do these things for 
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the Sun Oil Company so that they may sell their 
land to that Company. The contract provides that 
if the permit which has been given by the Arling¬ 
ton County officials for the erection of storage 
tanks is kept alive, and if the Chief of Engineers 
and the Secretary of War grant the permit for the 
erection of the wharf, and if any other tribunals or 
agencies having such right grant a permit for the 
erection of the wharf, then the Sun Oil Company 
will purchase the property. Clearly all these mat¬ 
ters are conditional, contingent, prospective, and 
inchoate. This leads to one of the cardinal rules of 
the law of mandamus, namely, that the writ issues 
not to establish a right but to protect one already 
established. As was said by this court, in United 
States v. Mellon, supra: 

In United States ex rel. Stowell v. Deming, 
57 App. D. C., 223,19 F. (2d) 687, this court 
said: “The purpose of mandamus is not to 
establish a legal right but to enforce one 
already established.” 

The title of a portion of the land upon which petitioners 
intend to construct the wharf immediately adjoining 
the river is in dispute. They can not use mandamus 
to try their title or to remove a cloud therefrom 

Petitioners assert that they own a strip of land 
on the Virginia shore between high water marks 
of 1863 and 1931 as accretions to the land con¬ 
veyed to them by their predecessors in title. In 
his answer to the petition the defendant Secretary 
of War says: 
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Further answering the petition, by jway of a 
separate and distinct answer thereto, re¬ 
spondent states that he is informed and 
believes and therefore avers that th^ United 
States is the owner in fee of the sohth hank 
of the Potomac River within the limits of 
the District of Columbia to the high-water 
mark of 1792 of the Potomac Rivet?. 


The resolution adopted by the National Capi¬ 


tal Park and Planning Commission, on 


Septem¬ 


ber 25, 1931, pursuant to the Cramton Act (see 
appendix), declares that the occupation of the 
land along the Virginia shore is necessary for the 
development and protection of the Memorial 
Parkway, and says that: 

This commission, therefore, in accordance 
with the authority granted by Congress, does 
hereby take possession of and occupy the 
said lands * * * to the center of the line 

of channel of the Potomac River in the Dis¬ 
trict of Columbia * * * and tlmt such 

* be 
a copy 


possession and occupation * * 

complete and exclusive, and that 
hereof be posted upon each of th& group 
parcels of land hereinafter described \ 

Thereupon stakes containing the resolution were 
set out along the shore. The chairman of the Com¬ 
mission forwarded to the Department of Justice the 
necessary description of the disputed area; that is, 
the land between the high water mark of 1863 and 
the present high water mark, for the purpose of 
having suits filed under the Act of April 27, 1912 


12 


(see appendix), to quiet title thereto. (R. 53.) 
The 1912 Act provides for clearing title of the 
United States “to any part or parcel of the land 
or water in the District of Columbia in, under and 
adjacent to the Potomac River * * suits 
for such purpose to be instituted by the Attorney 
General in the Supreme Court of the District. It 
is evident that the title to the portion of the shore 
lands claimed by petitioners is in dispute. The 
question of their title has been interwoven in this 
case from its very inception. 

Preliminary steps have been taken to bring about 
a judicial determination of the Government’s title 
to the disputed area. Presumably the Supreme 
Court of the District is about to be called upon to 
quiet title and set at rest the controversy. Under 
the provisions of the Act of April 27,1912, set forth 
in the appendix, if the court finds that the disputed 
area belong to the appellants, they will be compen¬ 
sated for same. In the meantime the title of a part 
of petitioners’ land is clouded and in doubt. 

It is well settled that the writ of mandamus can 
not be used to try title. As is stated in 38 C. J., 
Sec. 63, page 589. 

i The title to property will not be tried in 
mandamus proceedings. 

Gregory v, Blanchard, 98 Cal. 311. 

State v. Williams, 54 Neb. 154. 

Shisler v. Philadelphia, 239 Pa. 468. 

Comm . v. Rossiter, 2 Binn (Pa.) 160. 
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The ease of Shisler v. Philadelphia, 239 Pa. 468, 
470, appears to be “on all fours” with tike present 

ease. In the Shisler case the lower cohrt issued 

! 

a writ of mandamus directing the Department of 
Public Works of the City of Philadelphia and the 
Chief of the Board of Surveyors of th^t city to 
strike from a proposed city parking plajn certain 
described property of the relator which ^t was al¬ 
leged had been platted for the proposed public 
park without authority of law. j 

The Court said • 

The first question for decision i^ whether 
mandamus is a proper remedy in su^h a case. 

The Court further said: j 

If the relator has suffered any injury by 
the platting of the property in question on 
the said plan, it is beacuse a cloud j has been 
cast upon his title, and we are not qware of 
any authority for holding mandamus to be 
a proper remedy for removing a clqud upon 
title to real estate . (Italics ours.) I 

In the case of Gregory v. Blanchard, 98 Cal. 311, 
313, the Court said, in speaking of the writ of 
mandamu;s: 

The writ is never employed for the pur¬ 
pose of trying title to property, whether the 
property be the right to land or to an office 
or to a franchise. i 
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In the case of State v. Williams, 54 Neb. 154, 
157-8, we find this positive and emphatic statement 
made by the Court: 

In all the instances of the abuse of the 
remedy, we do not think, however, that any 
case can be found where, on such an applica - 
tion, the Court has tried the title, legal or 
equitable, to land or personalty, and then, 
by granting the writ, made it to subserve the 
purpose of a writ of ejectment or replevin . 
(Italics ours.) 

In the case of Babcock v. Goodrich, 47 Cal. 488, 
509, a mandamus case, the Court said: 

This is not the proceeding in which to try 
the title to land, nor is it necessary to decide 
whether the county authorities have power 
to build on land in which the county has not 
the fee. 

The refusal of the Secretary of War to authorize the 
issuance of a license to construct the wharf did not 
deprive the appellants of any property right to which 
they were entitled 

The argument of appellants that they have been 
deprived of property rights by reason of the refusal 
of the Secretary of War to authorize the issuance 
of a license to wharf out into the waters of the 
Potomac River is erected upon the erroneous as¬ 
sumption that the right to construct wharves is a 
riparian i right of which they can not be deprived 
without just compensation. There are two sepa¬ 
rate and distinct rights involved in this assertion, 
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namely, riparian rights and the right to ^harf out. 

I 

The idea sought to be conveyed by appellants is 
that the right of wharfage necessarily grows out of 
the location of the upland appropriate^ on the 
banks of the Potomac River; but the two fights are 
distinct. One of them exists jure naturae, the other 
is a creature of statute or of contract. “The rights 
of a riparian proprietor,” says Lord Selbome, in 
the leading English case of Lyon v. Fishmongers 
Co., L. R. 1, App. Cases 662— 

so far as they relate to any natural stream, 
exist jura naturae, because his lan$ has, by 
nature the advantage of being washed by the 
stream. * * * With respect to the own¬ 
ership of the bed of the river, this can not 
be the natural foundation of riparian rights 
properly socalled, because the word riparian 
is relative to the bank and not the b^d of the 
stream; and the connection, when it exists, of 
property on the bank with property in the 
bed of the stream depends, not upon nature, 
but upon grant or presumption of law. 

Riparian rights upon a navigable stream are 
merely incidental or secondary to upland owner¬ 
ship. U. S . v. Chandler-Lunbar Co., 229 U. S. 53; 
Jackson v. U. S., 230 U. S. 1. They do npt imply 
any property in the soil under the water. Shively 
v. Bowlby, 152 U. S. 1. 

Such implication always depends, as Lord Sel- 
borne aptly says, “upon grant or presumption of 
law.” There is no magic in the term “riparian 

: I 

140456—32 - 3 


16 


rights.” It defines the rights which a landowner 
has on the ripa, and unless extended by statute 
connotes no property in the submerged soil. In 
this country the beds of navigable tidal waters 
belong to the state or, as relates to the Potomac 
River, to the United States. This is a sovereign 
ownership. Morris v. United States, 174 U. S. 
196. Each state determines for itself such rights 
as may be accorded therein to upland proprietors. 
Frequently such rights have been granted through 
state legislation. This is by virtue of the power 
of the state to deal with its property according to 
its will. Strictly speaking, this is not the grant¬ 
ing of riparian rights, but only a transfer of lim¬ 
ited interests in the bed of the navigable stream 
to one who already has a natural right on the ripa 
as an incident of upland ownership. It is some¬ 
thing granted to one whose location upon a navi¬ 
gable stream creates for him an inherent right of 
access. It is by virtue of legislation that he may 
obtain additional rights for use in connection with 
his convenient and advantageous location. In the 
absence of appropriate legislation the rights are 
analogous to those accorded by the common law 
to an abutter upon a public street or highway. The 
high-water mark is the common-law boundary of 
riparian or littoral proprietors beyond which they 
may assert no claim or privilege, except access to 
the stream, without legislative assent. It has been 
clearly established by judgments of the Supreme 
Court— 
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that the title and rights of riparian or lit¬ 
toral proprietors in the soil belbw high- 
water mark of navigable waters are gov¬ 
erned by the local laws of the several states, 
subject, of course, to the rights granted to 
the United States by the constitution. 
(,Shively v. BowTby, supra (p. 40j.) 

Under the limitation just mentioned tjie states 
may do as they please with their property, always, 
however, having in mind the necessities of public 
policy. Speaking of the rights of the states in this 
respect it was said, in Barney v. Keokuk, 94 U. S. 
324— I 

i 

If they choose to resign to the jriparian 
proprietors’ rights which properly belong to 
them in their sovereign capacity, it i^ not for 
others to raise objection. 

It is evident, therefore, that the right to construct 
a wharf or otherwise exercise dominion by private 
individuals over the beds of navigable tidal [streams 
is not in essence a riparian right. It is a statutory 
right which may be accorded or denied as tljie legis¬ 
lature may determine. ] 

In Webber v. Harbor Commissioners, 18 Wall. 
57, the Supreme Court called attention to |he fact 
that in several of the states legislation had given 
upland proprietors on navigable waters certain 
rights in the submerged soil and said: 

In the absence of such legislation or 
usage, however, the common-law ruld would 
govern the rights of the proprietor, it least 
in those states where the common l^w ob- 
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tains. By that law the title to the shore of 
the sea, and the soil under tide waters is, 
in England, in the King and, in this coun¬ 
try, in the state. Any erection thereon 
without license is, therefore, deemed an en¬ 
croachment upon the property of the sov¬ 
ereign or, as it is termed in the language of 
thfe law, a purpresture, which he may re¬ 
move at pleasure, whether it tends to ob¬ 
struct navigation or otherwise. 

The question was definitely settled in Shively 
v. Bowlby, supra . The matter under considera¬ 
tion was the title in certain lands below high-water 
mark in the Columbia River in the State of Ore¬ 
gon. Both the common law and statutory law 
were elaborately reviewed by the court; and some 
expressions made in earlier cases which seem to 
hold that the right of a riparian proprietor to con¬ 
struct wharves to the navigable part of the stream 
is inherent by reason of his location, were con¬ 
strued, and repudiated as inapplicable to the ques¬ 
tion under consideration. 

Mr. Justice Gray, who wrote the opinion of the 
court, calls attention to certain judgments of the 
English House of Lords which established that the 
owner of land fronting on a navigable river in 
which the tide ebbs and flows has a right of access 
from his land to the river and may recover com¬ 
pensation for the cutting off of that access by the 
construction of public works, and says (p. 14): 

The right thus recognized, however, is not 
a title in the soil below high-water mark 
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nor a right to build thereon, but a right of 
access only, analogous to that of an abut¬ 
ter upon a highway. (Citing Bu^cleuch v. 
Metropolitan Board of Works, L. R. 5, 
H. L. 418; Lyon v. Fishmonger Cq., 1 App. 
Cases 662.) 

He then quotes Lord Selborne who spolpe for the 
court in the Fishmonger Case , as follows ; 

That decision must be applicable to every 
country in which the same general law of 
riparian rights prevails, unless excluded by 
some positive rule or binding authority of 
the lex loci. 

Mr. Justice Gray then concludes: 

i 

The common law of England ujpon this 
subject, at the time of the emigration of our 
ancestors, is the law of this country, except 
so far as it has been modified by the charters, 
constitutions, statutes or usages of the sev¬ 
eral colonies and states, or by the constitu¬ 
tion and laws of the United Stated 

The cases generally cited to support the conten¬ 
tion that the riparian owner has a right to wharf 
out to the navigable part of the stream ar^ Button 
v. Strong, 1 Black 23; R. R. Company v. Schurmier, 
7 Wall. 272, and III . Central R. R. Co. v. Illinois, 
146 U. S. 387. 

“The authority of these cases,” says ihe Su¬ 
preme Court of Illinois, in Cobh v. Commrs. of Lin¬ 
coln Park, 202 Ill. 427— 1 

has been substantially repudiated by 
Shively v. Bowlby, supra, in which, it was 
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said that none of the three cases first named 
called for the laying down or defining of any 
general rule, independent of local law or 
usage or of the particular facts before the 
court. 

These cases and others which have reached the 
Supreme Court containing expressions which ap¬ 
pear to sustain the right of a riparian owner to 
wharf out, show that they were either founded on 
the rule of the state extending the ownership of 
the upland proprietor to the thread of the stream 
or they merely called for the determination of his 
right of access, the right to place structures in the 
bed not being in controversy. This applies with 
equal force to Yates v. Milwaukee, 10 Wall. 497, the 
case most frequently cited, and Weems Steamboat 
Co. v. Peoples Steamboat Co., 214 U. S. 345, cited 
on p. 14 of appellant’s brief, in each of which the 
right to wharf out had been given by statute. When 
the cases are scrutinized in relation to the situation 
in which each is considered it is obvious that there 
is a clear differentiation between riparian rights as 
such and the right or privilege of wharfage to nav¬ 
igable waters. One is inherent and founded upon 
natural law, the other is purely statutory. 

But appellants assert not only that they have the 
right to wharf out by virtue of their location as 
riparian proprietors and that such right constitutes 
a vested estate, but that the right is given them by 
the laws of Maryland and Virginia in force in the 
District of Columbia. They say that the compact 
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of 1785 between Commissioners of Maryland and 
Virginia and which the following year was ratified 
by the Assemblies of the respective commonwealths, 
became the applicable law of the District of Colum¬ 
bia by virtue of the organic act of 1801, aiid that it 
has so continued to the present time. Ib view of 
repeated acts of the Congress since the establish¬ 
ment of the District of Columbia in relation to the 
Potomac River and the generally recognized para¬ 
mount authority over navigation with Which the 
Secretary of War is clothed by the Rivers and Har¬ 
bors Act of 1890, it is startling to be told that the 
right to construct wharves in the Potomac River 
is founded upon ancient legislative acts of Mary¬ 
land and Virginia. The stating of such a propo¬ 
sition contains its own answer. 

The Compact of 1785 between Maryland and Virginia 

has never been in force in the District of Columbia 

The contention that the ratified compacj of 1785 
gives appellants the right to wharf out l^as been 
conclusively disposed of by this court in Emerald v. 
United States, 52 App. D. C. 147, in whiel} the de¬ 
cision of the Supreme Court of the District of Co¬ 
lumbia, in Evans v. United States, 31 App. D. C. 
544, ruling that “The compact of 1785 neVer was 
in force in the District of Columbia,” was restated 
and applied. 

The principles upon which the court h^ld that 
the compact of 1785 had been abrogated wer^ stated 
in the Evans case as follows: 
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The United States was not a party to the 
compact of 1785, either originally or by sub¬ 
sequent acceptance of its terms. At the time 
of the retrocession Maryland was not pres¬ 
ent at the point of controversy, and there 
was no one connected with the transaction 
upon whom Virginia would lay claim to a 
revival of the terms of the compact. At the 
time Virginia ceded her portion of the Dis¬ 
trict of Columbia to the United States, she 
ceded certain described territory. It ex¬ 
tended to the high-water mark on the south 
side of the Potomac River, which was the 
boundary line of Virginia, as fixed by the 
grant from the English Crown. The ease¬ 
ment and privileges she possessed in the 
river, under the compact, w^ere destroyed by 
the cession to the United States, and, having 
been lost, they could not be ratified by the 
mere reconveyance of the territory ceded, 
unless expressly recreated in the Act of 
Retrocession. Regarding the easements and 
privileges granted in the compact the Ad of 
Retrocession is silent. There being no ex¬ 
pressed revival there could be no revival by 
implication. 

The question at issue in the Evans case was the 
right of a citizen of Virginia to fish without per¬ 
mission of the District of Columbia at a point be¬ 
low high-water mark on the Virginia shore. The 
defense was that the compact of 1785 gave the citi¬ 
zens of the respective states the privilege of fishing 
in the river; that this was in the nature of a vested 
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right. Obviously the court deemed it necessary in 
this aspect of the case to consider the fotfce and ef- 
feet of the seventh paragraph of the compact and 
not alone rest its decision upon the act of Congress 
prohibiting fishing in violation of that Act. If the 
rights and privileges enumerated in the compact 
were such rights, as attach to the soilj in other 
words, vested rights, they were not subject to abro¬ 
gation without compensation for the los^. There¬ 
fore a complete analysis was made in the light of 

i 

the respective rights of Maryland and Virginia in 
the waters of the river as well as the legislation by 
which the District of Columbia was created. This 
analysis developed that the seventh section of the 
Act related to certain specific privileges “and not 
to any property interest in the river.” The privi¬ 
lege of fishing secured to the citizens of (Virginia 
was “regarded in a limited sense as an incorporeal 
property right, or a mere easement, * * * that 
could be devested at any time by the joipt act of 
the sovereignties bound by the compact. 9 ’ The 
right to fish was apparently placed in the same 
category as the other privileges. The Chief Jus¬ 
tice dissented on the ground that while ihe other 
privileges, including the making of wharves, were 
in the nature of an easement, the right to fish was- 
a profit a prendre as known to the common jiaw, and. 
attached to and was an interest in the lan4 As to 
the other rights, including the right to construct 
wharves, there appears to have been uanimity of 
opinion that the estates necessary to constitute 
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vested rights were not present. The court in con¬ 
sidering the question concluded that none of the 
rights or privileges set out in the seventh paragraph 
pertained to interests in the soil but related to the 
“privileges granted by the compact, so long as the 
states, the parties, continue the agreement in 
force.” The right to wharf out into the waters of 
a navigable stream are in the nature of easements. 
It is probable that the misapprehension as to the 
quality of this right is occasioned by a failure to 
distinguish between riparian rights on nonnaviga- 
ble streams and rights to place structures on the 
submerged soil of navigable streams. The distinc¬ 
tion is obvious. 

Ordinarily landowners separated by a natural 
stream which is not navigable own to the thread 
of the stream, and they may do whatever they like 
upon their respective sides under certain limita¬ 
tions relative to quality and Condition of stream 
flow. In such case a riparian right obviously is 
not an easement. One can not have an easement 
upon his own land. The same thing may be said 
of the riparian proprietor on navigable streams 
where the state by appropriate legislation has ex¬ 
tended his rights to some point below high-water 
mark. Ip such case the riparian proprietor owns 
a naked fee in the bed of the stream, subject, 
always, to the right of the state or of the Federal 
Government to appropriate and use the same for 
the improvement of navigation. Where, however, 
as in the present case, the title of the United States 


located and fixed as it is at the high-walter mark 
on the Virginia shore, the fee of the riparian pro¬ 
prietor stops at the water’s edge. Any right to 
wharf out into the water or to erect any Structure 
therein, unless it is accompanied by a divestment 
of the fee, is nothing more than an easemdnt analo¬ 
gous to a right of way. 


i 

The right of wharfage in such case is referred to 
by the courts as an easement. “The title of the 
owner of such submerged lands,” said the court in 
Cobb v. Comm’rs of Lincoln Park, supra, “is not 
burdened with an easement in favor of tljie owner 
of the adjoining upland to build wharves dut to the 
navigable water. Such being the common law, it 
is the law of this state until altered by the legis¬ 
lature.” 

It is obviously impossible to treat the Compact 
of 1785, made by and existing only through the 
joint will of the two states, as a grant of vested 
rights to the individual citizens of one bf those 
states. 


The inevitable result of the transfer from the 
two original sovereigns to the single sovereign, the 
United States, of the territory incorporated in the 
District of Columbia abrogated the compact by 
putting an end to the mutual agreements upon 
which it rested. All that can be said of it is that 
while it remained in force by the mutual consent 
of the two sovereign states the privilege^ incor¬ 
porated in the seventh paragraph constituted servi- 
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tildes granted to the commonwealth of Virginia 
in the territory of Maryland. This conclusion is 
clearly stated in the Evans case as follows: 

The compact of 1785 never was in force in 
the District of Columbia. It was not a con¬ 
sideration in the acts of cession, either as to 
soil or the protection of the vested rights of 
citizens within the district ceded. It was 
not essential that it should be, as the entire 
river within the District of Columbia was 
under the control of the general govern¬ 
ment. The citizens of the District of Colum¬ 
bia on both shores enjoyed equal rights 
with respect to it. By the respective rights 
of cession, Maryland and Virginia relin¬ 
quished their joint interests in, and control 
over, that portion of the river within the 
bounds of the District of Columbia. It was 
within the power of the states under the 
compact acting within the limitations of the 
constitution, to jointly abolish or change its 
terms at any time. * * * 

Congress * * * could legislate with¬ 
out respect to the terms of the compact, and 
the compact could not be invoked against any 
such act of Congress. 

The rulings of the courts in Smoot Sand & 
Gravel Corporation v. Washington Airports Cor¬ 
poration, 283 U. S. 348, are significant in their re¬ 
lation to this question. It is true that was a bound¬ 
ary-line ease, but the plaintiff claimed ownership 
to low-water mark on the Virginia shore above and 
below which the Gravel Company was removing 
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sand and doing certain dredging work. The case 
was removed to the Federal Court, and th^ question 
at issue was whether that court had jurisdiction of 
the subject matter. This depended upon whether 
the property between high-water mark hnd low- 
water mark was in the State of Virginia. The 
court held that the river bed below hi^h-water 
mark belonged to the United States apd that, 
therefore, he was without jurisdiction. T{he Court 


of Appeals reversed this holding and in doing so 
called to its aid the compact of 1785. The Su¬ 
preme Court of the United States sustained the 
trial court. It is evident that the compaci; of 1785 
was in no sense looked upon as a grant df vested 
rights by the court of first jurisdiction, or the Su¬ 
preme Court of the United States, but was con¬ 
sidered, as it had been previously held in Marine 
Rwy. Co. v. United States, 257 U. S. 47, as a regu¬ 
lation of commerce. At the time of the compact 
there was in existence no unified power ifi which 


was vested control by Congress over navigation. 
So far as the navigation of the Potomac River was 


concerned the States of Maryland and yirginia 
stood as independent sovereigns. This situation 
was put an end to by the Constitution of th^ United 
States, which also in the main effectually! put an 
end to the essential purposes of the compact itself. 
The situation was in no way affected by Potomac 
Steamboat Co. v. Upper Potomac Steamboat Co., 
109 U. S. 672, from which quotations are ^nade in 
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the brief of appellants. That case did not turn 
upon the compact of 1785. Neither did it involve 
any controversy between the sovereign of the river 
and private individuals. The point decided was 
that the city of Washington is properly bounded 
by an exterior “Water Street” and, as such, pos¬ 
sesses all riparian rights whatever they might be. 
It is not an adjudication upon the question which 
was not present as to the nature and extent of 
riparian rights. 

Right to construct the wharf does not depend upon the 
laws of Maryland and Virginia 

Appellants say that the Maryland Act of March 
12, 1786, which purported to ratify the compact 
has never been repealed and is still in force in the 
District of Columbia. The compact was never of 
binding force until it was ratified and it was the 
compact as ratified that this court has said never 

was in force in the District of Columbia. In the 

% 

Evans Case the court said it remained in force out¬ 
side the District until the Arbitration award effect¬ 
ed by the two states in 1877, “except as modified by 
the provisions of the constitution. ” But the rati¬ 
fying acts were never law in the District. 

The only other statute upon which appellants 
rely is the Maryland Act of December 19, 1791, 
Section 12 of w T hich confers jurisdiction on the 
Commissioners of the District of Columbia “to 
license the building of wharves in the waters of the 
Potomac and the Eastern Branch, adjoining the 
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city.” That Act has long since ceased to be of ef¬ 
fect in the District. It was a temporary Act pend¬ 
ing the assumption of jurisdiction by Congress. It 
was superseded by later Acts of Congress when this 
jurisdiction was assumed. The Act of May 3,1802, 
gave the corporate city of Washington power to 
preserve the navigation of the Potomac and Ana- 


costia Rivers. By the Act of May 15, ^L820, the 
corporate city was given additional power^ relating 
to the regulation of private wharves, etc. This mat¬ 
ter was referred to by the court in the Mo\ris Case 
and definitely disposed of against the contention 
here made. That court said (p. 282) : 

The licenses contemplated therefore were 
temporary, and liable to be withdrawn by 
Congress on assuming jurisdiction. Such 
legislation certainly can not be relied on as 
either conferring or recognizing rights to 
erect and maintain permanent Wharves 
within the waters of the Potomac and the 
Eastern Branch. 

Furthermore, it is manifest that the Act} had no 
relation to the regulation of wharves on tjhe Vir¬ 
ginia shore. Its specific purpose was to Regulate 
through the Board of Commissioners of the Dis¬ 
trict the water front of the city of Washington. 
It was limited to the 4 4 waters of the Potomac and 
the Eastern Branch adjoining the said city.” Reg¬ 
ulations adopted pursuant to the Act permitted 
44 all the proprietors of water lots” to construct 
wharves in the Potomac and Eastern ]j£ranch. 
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These water lots were designated areas laid out 
along the river front of the city of Washington. 
They were as definitely located as was ‘ 4 Water 
Street” which cut oft the riparian rights of the 
owners (Morris v. United States, supra), and had 
specific relation to the plans of the city establish¬ 
ing “Water Street.” They had no relation to the 
Virginia shore. The Maryland Act of December 
19, 1791, vras essentially of the same character as 
numerous other acts of the commonwealth of Mary¬ 
land going back to as early as 1683 and continuing 
at various times throughout the years down to 1862 
when the legislature of that state enacted a gen¬ 
eral law relating to the construction of wharves in 
the Potomac River. All of the previous acts were 
special, limited to particular purposes and definite 
locations. 

A word as to the State of Virginia. Its dominion 
and authority stop at high-w'ater mark on the Vir¬ 
ginia shore and no property interests of the state 
or any of its landowners extend below that point. 
No statute or law on the question having reached 
the District of Columbia the common law obtains 
here under authority of chapter 3, Title I of the 
District of Columbia Code. During the transition 
of the sovereignty of the Federal Government it 
became necessary to recognize the existence of Vir¬ 
ginia law over ceded territory south of the Poto¬ 
mac River, and the laws applicable to that territory 
were put in force under the Organic Act of 1801. 
Certainly this could not affect areas which the 
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State of Virginia had never owned and over which 
it had never had any right or jurisdiction. It was 
to meet the situation as it existed at the trdae of the 
creation of the District of Columbia and to protect 
the interests of the persons and property within the 
area that had been Virginia that the protective pro¬ 
visions of the Organic Act were incorporated in the 
law, but it went no further than that. Any con¬ 
trary contention does violence to the exclusive, 
complete, legislative and political sovereignly of the 
’United States. ( More v. Steinbach , 127 1 1 . S. 70; 
Shoemaker v. United States , 147 U. S. 282 \ Morris 
v. United States, supra; Marine Rwy. Co. vJ United 
States, supra.) 


The Secretary of War acted within his lawful discretion 
in refusing to permit the Sun Oil Company io wharf 
out into the Potomac River 

This case is unsual in that for the fir^t time 
the question is presented of the authority! of the 
Secretary of War to a/uthorize the issuance of a 
permit to wharf out into a navigable stream the 
bed of which is owned by the United States. The 
instant case, therefore, differs from the case 
treated of in 27 Attorney General’s Opinions, 285, 
and referred to in appellant’s brief, pages 20-30. 
In all other cases the beds of navigable waters are 
either owned by states or the naked title is held 
by private parties under state legislation. All 
navigable rivers in this country are under the con¬ 
trol of the Secretary of War by virtue of th6 Com- 
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merce Clause of the Federal Constitution and the 
Fivers and Harbors Act of 1899. 

By section 10 of the Rivers and Harbors Act the 
Secretary of War may authorize the erection of 
wharves and other structures in any of the naviga¬ 
ble waters of the United States upon “plans rec¬ 
ommended by the Chief of Engineers.” The lan¬ 
guage of the section is preventive and defensive. 
The Secretary is given power to prevent the erec¬ 
tion of wharves and other structures in the naviga¬ 
ble waters of the United States, and his approval 
of the plans and specifications recommended by the 
Chief of Engineers clears the way for their erection, 
it having first been found and determined that if 
erected they would not interfere with navigation. 
These permits pertain solely to the use of the wa¬ 
ters of the stream and expressly declare that they 
grant no property rights either in real estate or 
material. The Chief of Engineers, makes refer¬ 
ence to the character of the permit which he rec¬ 
ommended for issuance and points out that “a per¬ 
mit issued by the War Department does not give 
any property rights either in real estate or material 
or any exclusive privileges.” (R. 46.) It merely 
expresses the assent of the Federal Government so 
far as concerns the public rights of navigation. 
Cummings v. Chicago, 188 U. S. 410. The Secre¬ 
tary of War simply approves proposed structures 
and says, in effect, that in his opinion they will not, 
if erected, interfere with navigable capacity and, 
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therefore, the Government has no objectioh. Mil¬ 
ler v. Mayor of New York, 109 U. S. 385; Union 
Bridge Co, v. United States, 204 U. S. 364; Louis¬ 
ville Bridge Co, v. United States, 242 U. S. 409; 
Cobl) v. Lincoln Park , 202 Ill. 427. j 

It was pointed out in Cummings v. Chicago, 
supra, that Congress has not passed any “Act un¬ 
der which parties, having simply the consent of the 
Secretary, may erect structures” in navigable 
waters without reference to the wishes of thfe owner 
of the submerged soil. 

Congress has never legislated regarding (the use 
of the soil under navigable waters in connection 
with the right of wharfage or to use the soil (for the 
erection of any structure. In all cases it i^ neces¬ 
sary, therefore, to obtain the consent of th^ owner 
of the soil before a wharf can be constructed pur¬ 
suant to the authorization of the Secretary cj>f War 
to make use of the stream. Congress has supreme 
jurisdiction over the bed of the Potomac River. 
It has recently legislated with the result tl\at the 
bed of the Potomac River to the thread of the 
stream has been withdrawn and set apart for the 
use of the George Washington Memorial Parkway 
on the Virginia shore. The Secretary of Wair took 
cognizance of this Act and refused to authorize the 
issuance of the permit because if these structures 
were erected they would encumber the program of 
the Government. 

Having no authority to grant any property right, 
a permit issued in this case would have been an idle 
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ceremony; for it is obvious that in view of the pas¬ 
sage of the Cramton Act no authority would have 
been given by the Government to make use of any 
of the land dedicated to a public purpose for the 
erection thereon of any building or obstruction. 
Not only the Secy, of War but the court was 
asked to do a futile thing. City of Boulder v. Lewis, 
21 Fed. (2) 910-12. The same result must neces¬ 
sarily have followed even if it be assumed that the 
Rivers and Harbors Act implies authority to enter 
upon the soil under the water and to erect thereon 
the structures approved by the Secretary’s permit. 
It obviously follows that the refusal of the Secre- 
tar of War to issue the permit constituted a proper 
and legitimate exercise of his discretion. 

Even if a prima facie case has been made out by the 
petitioners the court, under the facts presented in this 
case, properly refused, in the exercise of a sound judi¬ 
cial discretion, to issue the writ 

It has been shown, we believe, that the Secretary 
of War exercised a legitimate discretion in refusing 
to authorize the issuance of the permit, but assum¬ 
ing that petitioners have made out a prima facie 
case authorizing the issuance of the writ, the au¬ 
thorities are in accord that the court of its own 
volition in the exercise of a sound judicial dis¬ 
cretion may properly deny mandamus. 

It is elementary that the court is not bound 
to allow the writ, merely because the appli¬ 
cant shows a clear legal right for which man¬ 
damus would be an appropriate remedy, 
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even though without mandamus tbje appli¬ 
cant for the writ would be without (remedy. 
Even under these circumstances, the court 
may deny the writ where, by its issuance, the 
public would be injuriously affected, or when 
it would injuriously affect the rights (of third 
persons. (28 Corpus Juris, p. 549.) 

In Ferris, Extraordinary Legal Remedies, p. 
230, it is said: j 

Before granting the writ the coujrt may, 
and should, look to the larger, public interest 
which may be concerned—interest w'hich pri¬ 
vate litigants are apt to overlook when striv¬ 
ing for private ends. The court should act 
in view of all the existing facts, and with due 
regard to the consequences which will re¬ 
sult. It is in every case a discretion de¬ 
pendent upon all the surrounding fa^ts and 
circumstances. * * * In the exercise of 

this sound judicial discretion, the wijit may 
be denied, although a clear legal right} there¬ 
to is established. 

In Stow ell v. Deming, 19 F. (2d) 697, this court 
said: I 

Moreover, under the Code of the district 
of Columbia, as on general principle] man¬ 
damus is an extraordinary remedial process 
which is awarded not as a matter of right 
but in the exercise of a sound judicial dis¬ 
cretion. It will not issue to direct in act 
which will work a public mischief. Duncan 
Townsite Go. v. Lane, Secretary of the In¬ 
terior, 245 U. S. 308, 38 S. Ct. 99, 62 L. Ed. 
309; United States ex rel Arant v. Lank, Sec- 
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retary of the Interior, 249 U. S. 367, 39 S. 
Ct. 293, 63 L. Ed. 650. 

It is particularly true that rights of private 
parties only remotely and indirectly affected should 
not he permitted to operate in such a way as to 
interfere with programs of the Government. Again 
quoting from United States v. Mellon: 

Undoubtedly, before a corporation may 
maintain an action in mandamus, its interest 
in the subject matter of the litigation must 
be personal and direct, not indirect and re¬ 
mote. This rule of direct interest, however, 
is controlling in mandamus, whether the ac¬ 
tion be in the interest of a corporation or a 
private individual. As was further said in 
the Alsop case : “The rule permitting pri¬ 
vate parties whose rights are directly jeo¬ 
pardized to maintain mandamus to compel 
a public duty is a salutary one, but it should 
not be enlarged to such an extent as to per¬ 
mit interference with the operations of the 
Government by those whose rights are only 
remotely and indirectly affected.” 

CONCLUSION 

In this case important public interests are in¬ 
volved. The building of this wharf with the accom¬ 
panying pipe lines and storage tanks would inter¬ 
fere seriously with the project which is being 
launched under authority and direction of Congress 
for the beautification of the environs of the Na¬ 
tional Capital. 
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The court below pointed out that Congress had 
provided for the creation of a National Capital 
Park and Planning Commission by the Act of June 
6, 1924, and that by the Cramton Act of| May 29, 
1930, it authorized the development and completion 
of the George Washington Memorial Parkway 
which— 

was to include the shore of the Potomac and 
adjacent lands from Mt. Vernon tO a point 
above the Great Falls on the Virginia side, 
and specifically authorized the National Cap¬ 
ital Park and Planning Commission of which 
the defendant herein, Lytle Brown, as Chief 
of Engineers of the Army, was a member, to 
occupy such lands belonging to th^ United 
States as may be necessary for the develop¬ 
ment and protection of said parkway l 

The court aptly and correctly stated the situation 
resulting from various Acts of Congress Recently 
passed relating to the Potomac River as follows 
(R. 33) : 


This certainly prohibits the use and oc¬ 
cupancy of the shores of the Potomdc River 
within the District of Columbia ior any 
other purpose. It is conceded ttjat this 
parkway will pass over and along the shores 
of the Potomac River in front of rjelators’ 
property. The proposed wharf, if con¬ 
structed, will necessarily have to be removed 
before the parkway can be extended over 
and along that point. This is the situation 
that confronted the Secretary of Wajr when 
he was called upon to grant permission for 
the construction of this wharf. 
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! Tlae Congress of the United States, in 
the exercise of its exclusive jurisdiction, has 
set aside property of the United States 
fronting on the lands of these relators for 
a specific and definite purpose. If this 
court should grant the prayer of the peti¬ 
tion and issue its writ of mandamus to¬ 
day, then to-morrow the proper authorities 
of the Government may successfully invoke 
our aid to prevent the construction of the 
wharf. The court is therefore asked to do 
a futile thing, if not to compel a wrongful 
act. Mandamus is a discretionary remedy, 
largely controlled by equitable principles; 
it will not be granted to promote a wrong— 
to direct an act which will work public mis¬ 
chief ; or which, while within the letter, disre¬ 
gards the spirit of the law. Duncan Town- 
site Co . v. Lane, 245 U. S. 308. Mandamus 
will not be granted to compel a futile act. 
City of Boulder v. Lewis, 21 Fed. (2) 910-12; 
U. S. v. Lapp, 224 Fed. 377-80; In re Welsh 
Mfg. Co., 201 Fed. 519-20. 

It is respectfully submitted that the court below 
was right in refusing to grant the writ. Its judg¬ 
ment should be sustained. 

Leo A. Rover, 

United States Attorney. 

John W. Fihelly, 

Assistant United States Attorney. 

! Seth W. Richardson, 

Assistant Attorney General. 

G. L Iverson, 

Special Assistant to the Attorney General. 


APPENDIX 


[Public —No. 284 — 71st Congress] 

[H. E. 26] 

An Act For the acquisition, establishment, and development 
of the George Washington Memorial Parkway along the 
Potomac from Mount Vernon and Fort Washington to 
the Great Falls, and to provide for the acquisition of lands 
in the District of Columbia and the States of Maryland 
and Virginia requisite to the comprehensive park, park¬ 
way, and playground system of the National Capital 

Be it enacted by the Senate and House of Repre¬ 
sentatives of the United States of America^ in Gonr 
gress assembled, That there is hereby authorized to 
be appropriated the sum of $9,000,000, or so much 
thereof as may be necessary, out of any money in 
the Treasury not otherwise appropriated, for ac¬ 
quiring and developing, except as in this section 
otherwise provided, in accordance with the provi¬ 
sions of the Act of June 6, 1924, entitled “An Act 
providing for a comprehensive development of the 
park and playground system of the National Capi¬ 
tal,” as amended, such lands in the States of Mary¬ 
land and Virginia as are necessary and desirable 
for the park and parkway system of the National 
Capital in the environs of Washington! Such 
funds shall be appropriated as required for! the ex¬ 
peditious, economical, and efficient development 
and completion of the following projects: | 

(39) I 


40 


(a) For the George Washington Memorial Park¬ 
way, to include the shores of the Potomac, and ad¬ 
jacent lands, from Mount Vernon to a point above 
the Great Falls on the Virginia side, except within 
the city of Alexandria, and from Fort Washington 
to a similar point above the Great Falls on the 
Maryland side except within the District of Colum¬ 
bia, and including the protection and preservation 
of the natural scenery of the Gorge and the Great 
Falls of the Potomac, the preservation of the his¬ 
toric Patowmack Canal, and the acquisition of that 
portion of the Chesapeake and Ohio Canal below 
Point of Bocks, $7,500,000: Provided, That the ac¬ 
quisition of any land in the Potomac Biver Valley 
for park purposes shall not debar or limit, or 
abridge its use for such works as Congress may in 
the future authorize for the improvement and the 
extension of navigation, including the connecting 
of the upper Potomac Biver with the Ohio Biver, 
or for flood control or irrigation or drainage, or for 
the development of hydroelectric power. The title 
to the lands acquired hereunder shall vest in the 
United States, and said lands, including the Mount 
Vernon Memorial Highway authorized by the Act 
approved May 23, 1928, upon its completion, shall 
be maintained and administered by the Director of 
Public Buildings and Public Parks of the National 
Capital,! who shall exercise all the authority, power, 
and duties with respect to lands acquired under this 
section as are conferred upon him within the Dis¬ 
trict of Columbia by the Act approved February 26, 
1925; and said director is authorized to incur such 
expenses as may be necessary for the proper admin¬ 
istration and maintenance of said lands within the 
limits of the appropriations from time to time 


41 


granted therefor from the Treasury of the United 
States, which appropriations are hereby author¬ 
ized. The National Capital Park and Planning 
Commission is authorized to occupy such lands be¬ 
longing to the United States as may be necessary 
for the development and protection of said park¬ 
way and to accept the donation to the United States 
of any other lands by it deemed desirable fqr inclu¬ 
sion in said parkway. As to any lands in Maryland 
or Virginia along or adjacent to the shore^ of the 
Potomac within the proposed limits of the phrkway 
that would involve great expense for their Requisi¬ 
tion and are held by said commission not to bte essen¬ 
tial to the proper carrying out of the project, the 
acquisition of said lands shall not be required, upon 
a finding of the commission to that effect, 
parkway shall include a highway from Fort 
ington to the Great Falls on the Maryland 
the Potomac and a free bridge across the PRtomac 
at or near Great Falls and necessary approaches to 
said bridge: Provided, That no money shall! be ex¬ 
pended by the United States for lands for any unit 
of this project until the National Capital Park and 
Planning Commission shall have received definite 
commitments from the State of Maryland tir Vir¬ 
ginia, or political subdivisions thereof or fronji other 
responsible sources for one-half the cost of Requir¬ 
ing the lands in its judgment necessary fob such 
unit of said project deemed by said commission 
sufficiently complete, other than lands now belong¬ 
ing to the United States or donated to the United 
States: Provided further, That no money shall be 
expended by the United States for the construction 
of said highway on the Maryland side of the Po¬ 
tomac, except as part of the Federal-aid highway 


Said 
Wash- 
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program: Provided, That in the discretion of the 
National Capital Park and Planning Commission, 
upon agreement duly entered into by the State of 
Maryland or Virginia or any political subdivision 
thereof to reimburse the United States as herein¬ 
after provided, it may advance the full amount of 
the funds necessary for the acquisition of the lands 
and the construction of said roads in any such unit 
referred to in this paragraph, such agreement pro¬ 
viding for reimbursement to the United States to 
the extent of one-half of the cost thereof without 
interest within not more than eight years from the 
date of any such expenditure. The appropriation 
of the amount necessary for such advance, in addi¬ 
tion to the contribution by the United States, is 
hereby authorized from any money in the Treasury 
not otherwise appropriated. 

(b) For the extension of Rock Creek Park into 
Maryland as may be agreed upon between the Na¬ 
tional Capital Park and Planning Commission and 
the Maryland National Capital Park and Planning 
Commission, for the preservation of the flow of 
water in Rock Creek. For the extension of the 
Anacostia Park system up the valley of the Ana- 
costia River, Indian Creek, the Northwest Branch, 
and Sligo Creek, and of the George Washington 
Memorial Parkway up the valley of Cabin John 
Creek, as may be agreed upon between the National 
Capital Park and Planning Commission and the 
Maryland National Capital Park and Planning 
Commission, $1,500,000: Provided, That no appro¬ 
priation authorized in this subsection shall be avail¬ 
able for expenditure until a suitable agreement is 
entered into by the National Capital Park and 
Planning Commission and the Washington Su- 
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burban Sanitary Commission as to sewagq disposal 
and storm water Sow: Provided further ,I That no 
money shall be contributed by the United Sjtates for 
any unit of such extensions until the National Capi¬ 
tal Park and Planning Commission shall have re¬ 
ceived definite commitments from the Maryland 
National Capital Park and Planning Commission 
for the balance of the cost of acquiring such unit of 
said extensions deemed by said commiss|lon suf¬ 
ficiently complete, other than lands now belonging 
to the United States or donated to the United 
States: Provided further, That in the discretion of 
the National Capital Park and Planning Commis¬ 
sion upon agreement duly entered into vi^ith the 
Maryland National Capital Park and Planning 
Commission to reimburse the United States hs here¬ 
inafter provided, it may advance the full aiqount of 
the funds necessary for the acquisition of the lands 
required for such extensions referred to in this 
paragraph, such advance, exclusive of sajd con¬ 
tribution of $1,500,000 by the United States^ not to 
exceed $3,000,000, the appropriation of which 
amount from funds in the Treasury of the United 
States not otherwise appropriated is hereby author¬ 
ized, such agreement providing for reimbursement 
to the United States of such advance, exclusive of 
said Federal contribution, without interest jwithin 
not more than eight years from the date qf any 


such expenditure. The title to the lands acquired 
hereunder shall vest in the State of Maryland. 
The development and administration thereof shall 
be under the Maryland National Capital Paijk and 
Planning Commission and in accordance with plans 
approved by the National Capital Park and Plan¬ 
ning Commission. The United States is hot to 
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share in the cost of construction of roads in the 
areas mentioned in this paragraph, except if and as 
Federal-aid highways. 

Sec. 2. Whenever it becomes necessary to ac¬ 
quire by condemnation proceedings any lands in 
the States of Virginia or Maryland for the purpose 
of carrying out the provisions of this Act, such ac¬ 
quisition shall be under and in accordance with the 
provisions of the Act of August 1,1888 (U. S. C., p. 
1302, sec. 257). No payment shall be made for any 
such lands until the title thereto in the United 
States shall be satisfactory to the Attorney General 
of the United States. 

Sec. 3. Whenever the use of the Forts Washing¬ 
ton, Foote, and Hunt, or either of them, is no longer 
deemed necessary for military purposes they shall 
be turned over to the Director of Public Buildings 
and Public Parks of the National Capital, without 
cost, for administration and maintenance as a part 
of the said George Washington Memorial Parkway. 

Sec. 4. There is hereby further authorized to be 
appropriated the sum of $16,000,000, or so much 
thereof as may be necessary, out of any money in 
the Treasury of the United States not otherwise 
appropriated, for the acquiring of such lands in 
the District of Columbia as are necessary and de¬ 
sirable for the suitable development of the National 
Capital park, parkway, and playground system, in 
accordance with the provisions of the said Act of 
June 6,1924, as amended, except as in this section 
otherwise provided. Such funds shall be appro¬ 
priated for the fiscal year 1931 and thereafter as 
required for the expeditious, economical, and effi¬ 
cient accomplishment of the purposes of this Act 
and shall be reimbursed to the United States from 
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any funds in the Treasury to the credit of the Dis¬ 
trict of Columbia as follows, to wit: $1,000,000 on 
the 30th day of June, 1931; and $1,000,0t)0 on the 
30th day of June each year thereafter until the full 
amount expended hereunder is reimbursed without 
interest. The National Capital Park and ^Planning 
Commission shall, before purchasing ahy lands 
hereunder for playground, recreation center, com¬ 
munity center, and similar municipal purposes, re¬ 
quest from the Commissioners of the District of 
Columbia a report thereon. Said commission is 
authorized to accept the donation to th^ United 
States of any lands deemed desirable for inclusion - 
in said park, parkway, and playground system, and 
the donation of any funds for the acquisition of 
such lands under this Act. • j 

Sec. 5. The right of Congress to alter or amend 
this Act is hereby reserved. 

Sec. 6 . Section 4 of Public Act 297 of the Seven¬ 
tieth Congress, entitled “An Act authorising the 
Great Falls Bridge Company, its successor^ and as¬ 
signs, to construct, maintain, and operate ^ bridge 
across the Potomac River at or near Great Falls, ” 
approved April 21, 1928, as amended, is hereby 
amended by adding at the end of said section the 
following: 

“Provided, That after the George Washington 
Memorial Parkway is established and the lands 
necessary for such parkway at and near Great Falls 
have been acquired by the United States, the United 
States may at any time acquire and take over all 
right, title, and interest in such bridge, its ap¬ 
proaches and approach roads, and any interest in 
real property necessary therefor, by purchase or by 
condemnation, paying therefore not more than the 
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cost of said bridge and its approaches and approach 
roads, as determined by the Secretary of War under 
section 6 of this Act plus 10 per centum.” 
Approved, May 29, 1930. 

Resolution Passed at the Regular Meeting of 
the National Capital Park and Planning 
Commission on Sept. 24-26, 1931, Taking Pos¬ 
session of Certain Property Belonging to the 
United States Situated North of Key Bridge 
for the George Washington Memorial Park¬ 
way 

Whereas, Under the Act of Congress dated June 
6,1924, and the Act of May 29,1930, and other ap¬ 
plicable Acts, Congress authorized, adopted and 
directed various provisions and requirements for 
the establishment, development and maintenance of 
the Park and Playground System of the National 
Capital, including a parkway as provided therein 
from Mount Vernon to Great Palls, on the Potomac 
River, and 

Whereas, under the provisions of the Act of May 
29,1930, this Commission was authorized to occupy 
such lands belonging to the United States as may 
be necessary for the development and protection 
of the said parkway, and 
Whereas, the United States is the owner of 
various lands which will be occupied in whole or in 
part by or which are contiguous to the said park¬ 
way as defined and set forth in said Act, including 
portions of the bed of the Potomac River within 
the District of Columbia. 

Therefore, this Commmission upon investiga¬ 
tion finds that the occupation of such lands, a full 
description of which is hereto attached and made a 
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part hereof, is necessary for the development and 
protection of the said parkway, and this Commis¬ 
sion therefore in accordance with the! authority 
granted it by Congress, does hereby take possession 
of, and occupy, the said lands hereinafter described 
by actual survey which will include to center of the 
line of channel of the Potomac River in the District 
of Columbia, for the various purposes and intents 
as set forth in the said Act of Congress, and that 
such possession and occupation thus referred to be 
complete and exclusive, and that a copy hereof be 
posted upon each of the group parcels of [land here¬ 
inafter described; 

Act of April 27, 1912, Vol. 37, Part 1, Public 

Laws, Chapter 96 

Chap. 96.—An Act Providing for the protection of the in¬ 
terests of the United States in lands and waters compris¬ 
ing any part of the Potomac River, the Anacostia River or 
Eastern Branch, and Rock Creek and lands adjacent 
thereto 

Be it enacted by the Senate and Housb of Rep¬ 
resentatives of the United States of Apierica in 
Congress assembled, That for the purpose of es¬ 
tablishing and making clear the title of the United 
States it shall be the duty of the Attorney General 
of the United States to institute as soon ap may be, 
or whenever in his judgment it is deemed proper, 
a suit or suits in the Supreme Court of th^ District 
of Columbia against all persons and corporations, 
or others, who may have, or pretend to tyave, any 
right, title, claim, or interest adverse to the com¬ 
plete title of the United States in and to jany part 
or parcel of the land or water in the District of 
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Columbia in, under, and adjacent to the Potomac 
River, the Anacostia River or Eastern Branch, 
and Rock Creek, including the shores and sub¬ 
merged or partly submerged land, as well as the 
beds of said waterways, and also the upland im¬ 
mediately adjacent thereto, including made lands, 
flats, and marsh lands. 

Sec. 2. That the suit or suits mentioned in the 
preceding section shall be in the nature of a bill in 
equity, and there shall be made parties defend¬ 
ant thereto all persons and corporations, or others, 
known to set up or assert any claim or right to or 
in the land or water in said preceding section men¬ 
tioned, and against all other persons and corpora¬ 
tions, or others, who may claim to have any such 
right, title, or interest. On the filing of said bill 
process shall issue and be served, according to the 
ordinary course of said court, upon all persons 
and corporations, or others, within the jurisdiction 
of said court; in case said land is in actual adverse 
possession to the United States notice shall be 
served on the parties in actual possession, and pub¬ 
lic notice shall be given, by advertisement in two 
newspapers published in the city of Washington, 
for three weeks successively, of the pendency of 
said suit, and citing all persons, and corporations, 
or others interested in the subject matter of said 
suit or in the land or water in this Act mentioned, 
to appear, at a day named in such notice, in said 
court to answer the said bill and set forth and main¬ 
tain any right, title, interest, or claim that any per¬ 
son, or corporation, or others, may have in the 
premises; and the court may order such further 
notice as it shall think fit to any party in interest. 


Sec. 3. That the said cause shall then proceed 
with all practicable expedition to a final determina¬ 
tion by said court of all rights drawn in question 
therein, and the said court shall have full power 
and jurisdiction by its decrees to determine every 
question of right, title, interest, or claim arising in 
the premises and to vacate, annul, set aside, or con¬ 
firm any claim of any character arising or feet forth 
in the premises; and its decree shall be fpial and 
conclusive upon all persons and corporations, or 
others, parties to the suit, or who shall fa)il, after 
public notice as hereinbefore in this Act provided, 
to appear in said court and litigate his, her, their, 
or its claim, and they shall be deemed forever 
barred from setting up or maintaining apy right, 
title, interest or claim in the premises. I 

Sec. 4. That if on the final hearing of said cause 
the said Supreme Court of the District of Columbia 
shall be of opinion that there exists any right, title, 
or interest in the land or water in this Ajst men¬ 
tioned in any person, or corporation, or othjers, ad¬ 
verse to the complete and paramount righj of the 
.United States, the said court shall forthwith and in 
a summary way proceed to ascertain the vjalue of 
any such right, title, interest, or claim, exclusive of 
the value of any improvement to the property cov¬ 
ered by such right, title, or interest mad4 by or 
under the authority of the United States, and re¬ 
port thereof shall be made to the Congress. 

Sec. 5. That from the final decree of tpe Su¬ 
preme Court of the District of Columbia, and every 
part thereof, in the premises, an appeal snail be 
allowed to the United States, and to any other 
party in the cause complaining of such decree, to 
the Supreme Court of the United States, which 
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last-mentioned court shall have full power and ju¬ 
risdiction to hear, try, and determine the said mat¬ 
ter, and every part thereof, and to make final decree 
in the premises; and the said cause shall, on motion 
of the Attorney General of the United States, be 
advanced to the earliest practicable hearing. 

Sec. 6 . That for carrying out the provisions of 
this Act, there is hereby appropriated, out of any 
moneys in the Treasuiy not otherwise appropriated, 
the sum of twenty-five thousand dollars, to be ex¬ 
pended only upon the direction and approval of the 
Attorney General for such purposes as he may 
deem necessary. 

Approved, Aptffl 27,1912. 
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